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1 and Cry. 


TU E and ery. is, the puede of 4 an 5 


fender, from town: to town, till he is 


2 which all who are preſent, when 


a felony is committed, or a dangerous 
wound given, are by the common law, 
as well as by ſtatute, bound to raiſe, againſt 
the offenders who eſcape, on pain of fine and 


impriſonment. It is the old common law 


proceſs; after felons, and ſach as have dan- 
gerouſly wounded any perſon. It may be by 
a horn or by: the voice. . 2 Toft. TAR-4 
As the raiſing of hue and cry is injoined 
by the common law, which may be called a 
raiſing of it, at the ſuit of the king, as well 


as by ſeveral acts of parliament, which may 
be called a raiſing of it, at the ſuit of a pri- 


vate perſon, inaſmuch as thoſe ſtatutes make 
the hundred anſwerable to the party robbed, 
if they neglect to purſue the hue and cry, 


and apprehend the robbers ; we ſhall con- 
ſider | 


J. Hue and Cry a . Common Law, or Suit 
: a N the K. | 
Oo Bere BY 
| _ By whom Hue and Cry is to be levied, 
2. In what Manner it is to be levied. 
3. In what Manner to be purſued. 
Vor, II. * 4 What 


. 0 


A + What the Perſons my Juſtify doing who 
purſue it. 


3. 


. How the Omiſſion © or "IO of not doing 


it 7, 2 


* 


II. of rat 56 ng Hue and Cry purſuant to the ſe- 


veral Statutes, which declare in what © 
Manner the Hundred Jour be chargeable, 


And herein, 0 
1. IG Kind of Robbery it wal be, ſo as 
to make the Hundred liable, and how far 
it is neceſſary that it be done on the 
We - {47 


2. On what Day, or Ti ime of the Day, it 


mut be e 
3. What Hundred ſhall be ſaid to be Al. 
4+ What Perſon is to bring the Action, and 
| make Oath of the Rabbery. 


. Where the Party mu give Bond for Pay- 
ment of Cofts, in caſe he does not pre- 
wall. 


7. Of the Oath to be taken of the Robbery, 


and before whom the ſame muſt be. 

8. At what Time the Action is to be brought. 

9. What Evidence will maintain it; and 
therein of the Witneſſes for and againſt 
. 

10. What ſball excuſe the Hundred ; and 
therein of apprebending the Robbers. 


11. How the Money is to be levied, and 


each Hundredor to contribute fo the 
Charges, 


T. Hue 


Of the Notice to be given of the Robbery. 


Z. Hut and Gy. at * Callin Law, or Suit f 
| a the King > £57 

7 WO SE HR 1 | 

1. By whom Hue and ON 15 to he PTY 


It ſeems to be clearly agreed, that a pri- 
vate perſon who hath been robbed, or who 
knows that a felony hath been committed, 
is not only authorized to levy hue and er 
but is alſo bound to do it, under Pain of fine 
and impriſonment. 5 

From hence it follows, that although it is | 
a good courſe, as Lord Hale ſays, to have a 
precept or warrant from a juſtice of peace 
for raiſing of hue and cry; yet it is neither 
7 of abſolute neceſſity, nor ſometimes conve- 
nient, for the felons may eſcape before the 
juſtice can be found: hue and cry was Peſt 


: of the law before the ſtatute of 1 E. 
: c. 16. which firſt inſtituted juſtices of the 
; peace. 

It is incumbent upon conſtables to pur- 5 
, ſue hue and cry, when called upon, and x 
they are ſeverely puniſhable if they ne- | 
7 glect it; it prevents many inconveniencies BY 
; if they be there, for it gives a greater th. 
2 authority to their purſuit, and enables the 
4 purſuants, in his aſſiſtance, to plead the ge- 
neral iſſue upon the ſtatutes of 7 Fac. 1. c. 5. 

5 & 21 Fac. 1. c. 12. without being driven to .- 


| ipecial pleading ; and therefore to prevent 

inconveniencies that may happen by unculi- 

neſs, it is moſt adviſable that the conſtabls 

be called; yet upon a robbery or other felo—- 
: B- 2 ny 
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ny y committed, ue POR cry may be raiſed: by 


the country, in the abſence of the conſtable ; 
and in this there is no inconveniency, for if 


hue and cry be raiſed without cauſe, thoſe 
that raiſe it are puniſhable. 5 fine and im- 
priſonment. „ 


— 


Kr In what Manner it rs to 775 levied. 


The regular method of- levying hue ind 
cry, is for the party to go to the conſtable of 
the next town and declare the fact, deſcribe 
the offender, the way he is gone, and if he 
knows it, to tell his name, deſcribe his per- 
fon, habit, horſe, and ſuch other circum- 


ſtances, as he knows, which may conduce 


to a diſcovery: whereupon the conſtable 


_ ought immediately, whether it be night or 


day, to raiſe his own to'wn, and make ſearch 
for the offender ; and upon the not finding 
him, to ſend the like notice, with the ut- 


moſt expedition, to the conſtables of all the 


neighbouring towns, who ought in like 
manner to ſearch for the offender, and alſo 


to, give notice to their neighbouring con- 


flabtes, and they to the next, till the offen- 
der be W 


3. In OY Manner to be purſued. 


The conſtable is not only to make ſearch 
in his own vill, but is alſo to raiſe all the 
neighbouring vills, whoare all to purſue the 
hue and cry, with horſemen as well as foot- 


rhen, until the offender be taken. 


4. What 


1 5] 
4: What the Per ſons may juft 7 Sn who 


— Purſue he" 


For the Vedee Rag ding hereof we ſhall 4s 
inſert what my Lord Chief Juſtice Hale ap- 
prehends to be the law in this matter. | 

1. That in caſe of hue and cry once raiſ- 


ed, and levied, upon ſuppoſal of a felony com- 


mitted, though i in truth there was no felony 
committed; yet thoſe who purſue hue and 
cry, may arreſt and proceed as if a felony 
had been really committed. 

And therefore the juſtification of an im- 
priſonment by a perſon upon ſuſpicion, and 
by a perſon, eſpecially a conſtable, upon hue 


and cry levied, do extremely differ; for in 


the former there muſt be a felony averred to 
be done, and it is iſſuable; but in the latter, 
412. upon hue and cry, it need not be aver- 
red, but hue and cry levied, upon woe. 
mation of a felony is ſufficient, though 


chance the information was falſe ; and . 


fore an averment of a felony committed, in 
caſe of a juſtification of an impriſonment, 
upon hue and cry, is not neceſſary; the rea- 
ſons whereof are, 1. becauſe the conſtable 
cannot examine the truth or falſehood of the 
ſuggeſtion of him who firſt levied it, for he 
cannot adminiſter him an oath, and if he 
ſhould forbear his purſuit of the hue and 
cry, till it be examined by a juſtice of peace, 
the felon might eſcape, and the purſuit. 
would be loſt and fruitleſs. 2. By ſeveral 
acts of parliament he is compellable to pur- 
ſue bue and cry, and is puniſhable, as thoſe 
of the vill, it they do it not. 3. Becauſe 
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he that raiſeth TOs” 1 ery wheres vo ſelo· 
ny is committed, vis. the perſon that giveth 
the falſe information, is feverely puniſhable 
by fine and impriſonment, if the information 
be falſe; and therefore if he raiſe a hue and 
cry upon a perſon that is innocent, yet they 
that purſue the hue and cry may juſtify the 
impriſonment of that innocent perſon, and 
the raiſer is puniſhable; and by the ſame rea- 
ſoo, if he give notice of a felony committed 
when there was in truth none. 

2. If hue and cry be raiſed againſt a pe 
ſon certain for felony, though poſſibly he i kh 
innocent, yet the conſtables, and thoſe that 
follow the hue and cry, may arreſt and im- 
priſon him in the common gaol, or carry him 
to a juſtice of peace. 

. If the perſon purſued by hue and cry. 
be in a houſe, and the doors are ſhut, and re= 
fuſed to be opened upon demand of the con- 
ſtable, and notice given of his buſineſs, he 
may break 5 75 the doors, and this he may 
do in any caſe where he may arreſt, though it 
be only a ſuſpicion of felony, for it is for the 
king and commonwealth, and therefore a vir- 
tual non omittas is in the caſe; and the ſame 
law is upon a dangerous wound given, and a 
hue and cry levied upon the offender. _ 

And it ſeems in this caſe, that if he can= 
not be otherwiſe taken, he may be killed, 
and the neceſſity excuſeth the conſtable : but 
men ought to be very cautious. how they 
proceed to ſuch extremities. _ 

4. Upon hue and cry levied againſt any 
perion, or where any hue and cry comes to a 

+ cConſtable, 
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| conſtable, whether the perſon be certain or 
uncertain, the conſtable may ſearch in ſuſ- 
pected places, within his vill, for the bat noe 
hending of the felons. | 

But though he may ſearch ſuſpected places 
or houſes, yet his entry muſt be by the open 
door, for he cannot break open doors barely - 
to ſearch, unleſs the perſon againſt whom 
the hue and cry is levied, be there; and then 
it is true he may; therefore in caſe of fuch 


| a ſearch, the breaking open the door is at his 


peril, viz. juſtifiable if he be there; but it 
muſt be always remembered, that in cafe of 
breaking open a. door, there muſt” firſt be a 
notice given to thoſe within of his buſineſs, 
and a demand of entrance, and a refuſal, be- 
fore the doors can be broken. 

If the hue and cry be not againſt a per- 

19 certain, but by deſcription of his ſtature, 
rſon, clothes, horſe, &c. the hue and cry 
doth juſtify the conſtable, or other perſon 
following it, in apprehending the perſon ſo 
deſcribed, whether innocent or guilty, for 
that is his warrant ; it is a kind of proceſs 
that the law allows, (not uſual in other caſes) 
viz. to arreſt a perſon by deſcription. 4 
6. But if the hue and cry be upona robbery, 
burglary, manſlaughter, or other felony com- 
mitted, but the perſon. that did the fact, is 
neither known, nor deſcribable by perſon, 
clothes, or the like; yet ſuch a hue and cry 
is good, as hath been ſaid, and mult be pur- 
ſued, _—_ no "_ certain be named or 
deſcribed. 
5 25 TS OY 
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And therefore in this ela; all that: can be 
Foy is, for thoſe who purſue the, hue and 
cry, to take ſuch perſons as they have pro- 
bable cauſe to ſuſpect; as for inſtance, ſuch 


. perſons as are vagrants, that cannot give an 
account where they live, whence they are, or 


ſuch ſuſpicious perſons as''come late into 


their inn or lodgings, and give no reaſonable 
account where they had been, &c. "ot 

And here the juſtification of the impriſon- 
ment is mixed, partly upon the hue and cry, 
and partly upon their own ſuſpicion; and 


therefore, 1. in reſpect that it is upon hue 


and cry at the common law, there need na 
averment that the felony was done; yet it 
was requiſite to aver, that an information 
was given that the felony was done, if the 
arreſt was by that conſtable that firſt received 


the information, and ſo: raiſed the hue and 


cry ; or if the arreſt was made by that con- 


ſtable, or thoſe vills to whom the hue and 


cry came, at the ſecond-hand, it was requi- 
ſite to aver that ſuch an hue and cry came to 
them, purporting ſuch a felony to have been 


committed; but, 2dly, in as much as the 
hue and cry, neither names nor deſeribes the 


perſon of the felon, but only the felony com- 


mitted; and therefore the arreſt of this or 
that particular perſon, and ſo applied, is left 


to the ſuſpicion and diſcretion of the con- 


ſtable, or the people of the ſecond or third 


vill; at the common law he that arreſted any 
; perſon upon ſuch general hue and cry, was 


to aver that he ſuſpected, and ſhew a reaſon= 
able wy" of ſuſpicion. 


But 
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But now by the ſtatute of 7 Fac. 1. c. 5. 
he conſtable, or any that come to his aſſiſt- 
ance, even in this caſe of hue and cry, may 


| plead the general iſſue, and give the whole 
matter of the juſtification in evidence; for 
the purſuit of hue and cry, though per form- : 


ed by others, as well as the conſtable, is 
principally the act of the conſtable of che 
vill, and the others are but his deputies or 
aſſiſtants, within the precincts of his con- 


ſtablewick. I conceive on the trial the de- 
fendants muſt prove, what at the common 


law was neceſſary to be avorredy in a ſpecial 
fee 8 


. 


— 


5. How the Oni oe, + or Nagler of not 2 


8 1, 15 puniſhed. 


- 


There can be no doubt 18 1 bok by 


the common law, as alſo by the ſeveral ſta- 
tutes which enjoin the levying of hue and 
cry, they who neglect to levy one, (whether 


officers of juſtice, or others) or who neglect 
to purſue it, when rightly levied, are puniſh- 


able by indictment, and may be fined and im- 


priſoned for ſuch negleck. 

And now by the 8 Geo. 2. c. 16. it is 
enacted, That every conſtable of the 
hundred, and every conſtable, borſholder, 
head-borough, or tything man of any town, 
pariſh, village, hamlet, or tything, within 
the hundred, or the franchiſes within the 
precinct thereof, wherein the robbery ſhall 


happen, as ſoon as the fame: ſhall come 
to his knowledge, either by notice from 


the 


2 ; . 
190 4 
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the party or parties robbed or from —_ 


other perſon or perſons, to whom notice ſhalb 


be given thereof, purſuant to this or any 
other ſtatute, ſhall, with the utmoſt ex pedi- 


tion, make and cauſe to be made, freſh ſuit 


and hue and cry, after the felon or felons, 
by whom ſuch robbery ſhall be committed, 


and if any conſtable, enn head borough, 
or tything man, ſhall offend in the premiſes, 
by refuſing or neglecting to make, or cauſe 


to be made, ſuch freſh ſuit, and hue and cry, 
every ſuch offender ſhall, for _ ſenh re- 


148 or neglect, nn Eu 


II. Of raifing Hue Sin Cry, par fue 6 the 


ſeveral Statutes, which declare in what 
Manner the Hundred foal be chargeable 
for Rovberies. 


The levying of bue and cry is, as hack 


been already obſerved, enjoined by ſeveral 


acts of parliament, and to this purpoſe it is 
enacted by Weſtminſter 1. c. 9. That all 
be ready and apparelled at the ſummons of 


the ſheriff, and a cry de pais, to purſue and 


arreſt felons, as well within franchiſes as 
without; and if they do it not, and be there- 


of attaint, /e roy prendra à eux grevement, they 


are to be indicted and fined for the neglect. 
Though ſome imagined that hue and cry was 
grounded on this ſtatute, yet my Lord Coke 
ſays that it was uſed long betore, and appears 
even by this ſtatute, which, inſtead of in- 
. troducing a new hau, enforces obedience to 


that 
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that . was founded © oh ke en Laws 
of the realm, 2 Inſt. 171. Y 
| By the ſtatute of 4 E. 1. de officio corona. 
| torte % hue and cry ſhall be levied for alt 
murders, burglaries, men flain, or in peril 
to be ſlain, as other where is uſed in Een 
and all ſhall follow the hue and ſteps as near 
as they can; and he that doth not, and is 
convict thereof, ſhall be attached to. oe be- 
fore the juſtices in eyre. 
By the ſtatute of Minton, or 1 1 Ele- 1 St. 2. 
c. 1. It is enacted, © That from thenceforth 
every country ſhall be ſo well kept, that im- 
mediately upon robberies and felonies com- 
mitted, freſh ſui: ſhall be made from town 
to town, and from country to country.” And 
c. 2. of the ſame ſtatute, ** if the country 
will not anſwer for the bodies of ſuch man- 
ner of offenders, the pain ſhall be ſuch, that 
eyery country, that is, to wit, the people 
dwelling in the country, ſhall be anſwerable 
for the robberies done, and alſo the damages; 
ſo that the whole hundred where the robbe- 
ry ſhall be dope, with the franchiſes being 
within the precinct of the ſame: hundred, 
ſhall be anſwerable for the robberies done: 
and if' the robbery be done within the 
divifion of two hundreds, both the hun- 
dreds, and the franchiſes within them, ſhail 
be anſwerable: and after that the felony 
or robbery is done, the country ſhall have 
Ho longer ſpace than forty days “, with=- 
in which forty days it hell behove them to 


* Vide the „ roll, and I Lev. 3290. 1 
agree, 


* „ 8 


agree, for the robbery or offence, or elſe that 
they will anſwer for the bodies of the offenders. 
The ſtatute of Winton gives the action 
N Nees the hundred, but by ſubſequent ſta- 
tutes, ſuch as 27 Elig. c. 18. & 8 Geo. 2. c. 16. 
ſeveral alterations and additions have been 
made therein, which we ſhall conſider under 
| nol cs. heade's' 70 3 Te, 


Ih | What Kind of Robbery it muſt 10 fo as ” 

male the Hundred liable, and how far it is 

neceſſary bat it be committed 0 the High- 
N. gs 


It ſeems to be Ae that W of 
robbery will make the hundred liable, but 

that which is done openly, and with force 

and violence; and therefore the private ſteal- 
ing or taking any thing from the party, does 

not come within the ſtatutes which make the 
hundred liable, for the hundred is not liable, 
becauſe they did not prevent the robbery, 
but becauſe they did not apprehend the rob- 

bers, which in private felonies, and of which 

they had no notice, it would be difficult, if 

not impoſſible for them to do. 

It hath likewiſe been adjudged, and is ad- 

mitted in all the books which ſpeak of this 
matter, that a robbery in a houſe, whether 

it be by day or by night, does not make the 
Hundred liable; the reaſons whereof are, that 
every man's houſe is in law eſteemed his 
caſtle, which he himſelf is. obliged to de- 
fend, and into which no man can enter, to 


ſee what 18 in there without his leave; 
0 | beſides, 


el roo PTY 


> ff © wy op aus feed „ AS folk x Lon 
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ban pid Ae in a houſe, the inhabi- 
tants of the hundred cannot be preſumed to 
have notice of it, ſo as to be able to appre- 
hend the offenders. IS 

But if a perſon be aſſaulted id the hig ke 
way, and carried into a houſe, and there 85 
bed, it em the hundred ſhall be liable, for 
otherwiſe the provifion made by the ſtatute 
would be eluded. | 
It does not ſeem neceſſary that the ns 
ry ſhould be committed in the highway, nor 
alledged to have been ſo, by the plaintiff in 
his declaration. It may be in a private way, 
may be in a coppice, and in both caſes the 
hundred ſhall be chargeable, 2 Salk. 614. 5 


5 
: Therefore where, upon the ſtatute of hue 
and cry, the plaintiff declared that certain 
perſons unknown, Sc. at a certain place on 
the Southern part of a certain gate, called 
Fair- mile Gate, within the pariſh, &c. with 
force and arms aſſaulted him, and robbed him 


: of ſo much money, and there being a verdict 
| for the plaintiff, it was moved in arreſt, that 
f at a certain place, might be meant a robbery 

committed in a houſe, ga rden, or wood, for 
| which the hundred.is not liable, being only.” 
5 obliged to guard the highways : but it was 
r held that the declaration was good, eſpecial- 
E ly after verdict, becauſe it mult be intended 
t that this was given in evidence, otherwiſe the 
8 plaintiff would have been nonſuited : the 
28 court alſo held, that without the help of a 
0 verdict, this 8 had been good, and 
5 that it was not neceſſary for the plaintiff to 
Sy 
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En 


alledge, that the robbery. was committed on 


the highway, more than that it was com- 


mitted by day, and not by night, and that all 


the antient precedents w were * 


2. On what «Dos or Ti ime of the Day, it mu 
"be committed. 


. Pech FRE reſolved by three W as 


ainſt one, that a robbery 05 the fabbath day 
ry charge the hundred, and that the pur- 
fuing of robbers who violate the ſabbath, was 
fo far from being a profanation of the day, 
that it was a work of charity and juſtice ; al- 


fo that ſeveral perſons, ſuch as phyſicians, 


chirurgeons, midwives, &c. were neceſſita- 
ted to travel on that day, and it was but rea- 
ſonable that they ſhould be protected't in 1 


Journey. 


But now by the 29 C. 2. c. 7. par. 5. 
it is enacted, © That if any 1 105 or per- 
ſons Whärfoever, which ſhall * travel upon 
the Lord's day, ſhall be then robbed, that no 
hundred, or the inhabitants thereof, ſhall be 
charged with, or anſwerable for, any robbery 
ſo committed; but the perſon or perſons ſo 
robbed ſhall be barred from bringing any ac- 
tion for the ſaid robbery, any law to the con- 
trary notwithſtanding ; nevertheleſs the in- 


habitants of the counties and hundreds, (af- 


ter 'notice of any ſuch robbery to them or 
ſome of them given, or after hue and cry for 
» This fatute does not ſeem to extend to perſons in the 


country riding or going to church, nor to phyſicians, chirur- 
geons, &c. who are under a neceſſity of travelling on this day, 


Stra. 406. Comyns 345+ el. 175. 5 
the 
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the fame to be brought) ſhall make or cauſe 


to be made freſh ſuit. and purſuit after the 
offenders, with horſemen and footmen, as 


by the 27 Elix. c. 13. is provided, upon pain 


of forfeiting to the king's majeſty, his heirs 
and ſucceſſors, as much money as might have 
been -recovered againſt the hundred by the 
party robbed, if this law had not been made.” 

It is clearly agreed, that for a robbery 


committed in the night, the hundred is not 


chargeable, becauſe they cannot be preſumed 
to have notice thereof, ſo as to be able to ap- 
prehend the robbers. 7 Co. 6. b. 2 Inſt, 659. 

But yet it is not neceſſary that the robbery 
ſhould be committed after ſunriſe, and be- 
fore ſunſet; therefore if there be as much day- 


| UE at the time, as that a man's countenance 


may be diſcerned thereby, though it be be- 
fore ſunriſe or after ſunſet, the hundred ſhall 
be liable. 7 Co. 6. 4. 

It is not neceſſary for the plaintiff to al- 
ledge in his declaration, that the robbery was 
committed in the day-time, and not in the 
night. But it ſeems, that if upon the evi- 
dence. it turns out to have been committed 
in the night, he cannot have a verdict. 

It Back been alſo held, that if robbers drive, 
or oblige a waggoner to drive his waggon 
from the highway by day, but do not rob or 
take any thing till night, yet that this is a 


robbery in the day-time, ſo as to 9e the 
hundred. ; 


3. What 


. c 4+ * 
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By wo . iy PR it i is 79400 bed, 
% That if the robbery. be done withia "the. 
diviſion of two. hundreds, both: the Abe 
and the Franchiles within them, wall Penn 
ſwerable.” To's ber 

If 9 hy affault a 9 with an. intent. 
to rob him in one. hundred, and he eſcapes 
and flies into another, whither he is purſued. 
by the robbers, and there abded, the laſt. 
hundred, ſhall be liable. 3 5 

So where by ſpecial 1 it was found, 


that the plaintiff, was travelling i in the high f 


way in the hundred of A. Where he was ſet 
upon, and carried into the hundred of B. and 


robbed in a coppice, in the highway. of, this. 


hundred ; it was adj judged that the hundred. 
of B. ſhould. be liable, for that there the 
robbery Was committed, and not before. 

If one be taken. in. the hundred of A. and 
cattied into the hundred of B. into a houſe 
there, viz. a manſion- houſe, and robbed, or 
taken in the day-time in A. and carried to 
B. and there robbed in the night, it is ſaid 


that there is no remedy againſt either hun- 


dred ; theſe caſes not being provided for by 
the ſtatute, 2 Salt. 615. . 4 
By the 27 Eliz. c. 13, Sara: Bo reciting 
that the.inhabitants of hundreds do not pro- 
ſecute the hue and cry brought to them, be- 
_cauſe thoſe hundreds only are liable in which 
the robberies have been committed, it is en- 


ated, ** That the inhabitants and reſiants 


of 1 or "05 ſuch Hundred, (with the 
ffanchiſes 


a 


2 00590 . £329 AA $uwc we thrones. et 


2 IP 


ere. ES IE. an 


W 


5 


fanchiler within the precinct th ereof) where. 
n_ negligence, fault or, defect of purfnit, and 


freſh ſuit after hue and cry made, (hall bap⸗ 


pen to be, ſhall. anfwer and ſatisfy the one 


woiety, or half of all and every ſack fam of 


ſums of money and damages as ſhall be re- 
covered, or had againſt, ot of the ſaid hun- 
dred, with the franchiſes therein, in Which 
any robbery or felon Y ſhall be commirted of 
done, teeiverabla action of debt, bill, | 
plaint, or METALS in any of the Queen” O 
courts of record af We; miner, and in the 
name of the clerk of Ng peace "by the time 


being, of or in every ſuch county, where 
any ſuch robbery and recovery by the party 


or parties robbed ſhall be, without namin 
the Chriſtian name or ſurname of the ſaid 
clerk of the peace; which moiety ſo reco- 


vered ſhall be to the only uſe and behoof of 


the inhabitants of the ſaid hundred, where 


any ſuch robbery or 2 man be commit- | 


ted or done,” 


4. bat . is to OL” the Action, and | 


make Oath o the Robbery. | 
If a ſervant be robbed 1 in the abſence of 


his maſter, of his maſter's money, it is clear 


that the maſter may maintain an action for it 
againſt the hundred ; bat then the ſervant 
muſt make oath that he knew not any of the 
robbers. The maſter or ſervant may bring 
the action, but the oath muſt be by the ſer- 


vant, when robbed in the abſence of his ma- 


ſter, Cro. Eliza. 142. Green' s Caſe adjudged. 
Vor. II, C of l Leon, 
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Lion. 3 323. 8. 0. adjudged, er the fate | 
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of 27 Elia. c. i 3. which requires, that. the 
party robbed ſhall make oath within twenty 


days next before the action brought, that he 


knew. not the robbers, Cc. was made, 1ſt, 
That the perſon robbed. ſhould. enter into 
50 recognizance to proſecute the robbers, if 


he knew them, or any of them. Ae That 
the hundred might be 8 4 "upon t 


e con- 
viction of ſuch per ſon or perſons. 3dly, To 
prevent a robbery by fraud, 3 Mod. 288. For 


af the robbery be by . the"; party 
cannot recover, Show, 94. Carth, 145. Holt. 


460. / / % 


A ſervant or a . being TIDE, in the 


maſter 8, or owner's abſence, may maintain an 


action againſt the hundred, and may declare 
that he was poſſeſſed as of his own proper 


goods; and though the jury find that he was 
robbed of a maſter's or owner's money, yet 
He ſhall recover, for he poſſeffed as of his own 
proper goods, againſt all, and in reſpect of 
all, but him that hath the very right. 3 
The ſervant, being robbed, may bring an 
Nen againſt the hundred; and though the 
jury find that part of the things belonged to. 


1 e maſter, and part to the ſervant, yet ſhall 


he recover for the whole. 


If a ſervant be robbed in the . of. 


the-malter, the maſter muſt ſue, and the oath 
of the maſter is ſufficient. _ 

One Jones, and his wife and ſervant, tra- 
velling together, were all robbed of his mo- 
ney; and Jones alone brought the action for 


the whole money, againſt the hundred, as well 


for 


IF 


1 9 1 


for hat was taken from his wife and ſets 

vant, as from his own perſon; and he alone, 
without his wife or ſervant, made oath of 
the robbery;: all which matter being found 
on a ſpecial; verdict, it was adjudged that 
his oath alone was ſufficient, within the in- 
tent of the ſtatute; and although it was fur- 

ther found, that the ſervant of Jones, who 

was robbed. with his maſter, knew one of 
the robbers, whoſe name was Lenoe, yet 
Jams had: his judgment. 1 

S0, where one Bird, a laceman of Colli- 

ton in Devonſhire, in coming to London with 
his ſervant, left the uſual great road between 
Brentford and Hammerſmith, and rode thro 

a bye lane, near ſerjeant Maynard's houſe, to 

avoid the duſt; and in that lane the ſervant 
was robbed, in the preſence of his maſter; 
of a, box of lace, which was behind him 
on the back of the horſe, to the value of 
1200 J.; and Bird, the maſter alone, made 

F cath of the robbery, and brought the ac- Cu 

tion; and, by the opinion of the Chief | 
Juſtice Hott, the oath of the maſter was ſuf- 


* * * W 


CCC 


64 ficient, becauſe, being. preſent, the goods 
5 were in his poſſeſſion ; for the poſſeſſion. of 
Th the ſervant in the preſence of his maſter, is 
T4 the maſter's poſſeſſion, and in this caſe Bird 
x - recovered 10001. and had execution. 

tk If A. and B. travelling together are rob-. 
15 bed of a ſum of money, to which they are 
Fr both jointly intitled, they may both join in 
21 an 3 againſt the hundred; /ecus if 8 0 
tor had ſeparate and Ane intereſts, 
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be robbed in the highw 


n 


By n th 27 „et Eis. 6 WY (RF 150 8 is | 
end, That ne perfon « ol perſons,” that 
fall happe u to be tobbed, (halt have or 


maintain 4 action, & take any benefit 0 


the ſitures which make the indeed on! N 


except the ſame perſon and perſons ſo rob- 
bed all, with as much convenient ſpeed 46 
may be, give notice and intelligence of the 
felony, or robbery, units ſotne of the in kabi- 
tants of ſome town, village, or Hamlet, near 


unte the place where any ſuck robbery "halt | 


be committed. 

In the cenſtruckien ef ende clault uf the 
ſtatute, it hath Been holden, that if a perſon 
ay in the divifion of 
the hundreds, he need not give notice to the 
inhabitants of each hundred, but notice to 
either of them is ſufficient. mn. 

That alledging notice to be given at a vit- 


lage, near to Where the robbery was commit- 


ted, is ſufficient, though'fach village happen 
to be in a different coufity ; For ſtrangers are 
not obliged to take notice of the dwifon of 
counties. Fe 


That though it be che beſt <onrts W al- 


ledge, that notice was given at the place 
Where the robbery was committed, or at ſome 


village near the place; yet that notice near 


the hundred; of near the divifion of the Duns 


dreds where the robbery was committed, is 


ſufficient; and that this ſhall not be intond- 
ed, the moſt remote part of the hundred 5 of - 


cially after a verdict. 4 
= If 
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1* hath Pee pa Mc that N the 
notice given be ye miles from the place 
where t ae robbery, WAS committed, that 1 


5 ſufßcient. The reaſon whereof is, becau 
that the party. who is a ſtranger to the coun- 


try, cannot have conuzance of the neareſt 
place or town. March 11 | 
Alto, if the party robbed £ give notice with 


as much convenient ſpeed as may be, though 


he be otherwiſe remils in not purſuing the 
robbers, or refuſes to lend his horſe for that 
purpoſe, yet he ſhall_not loſe his action for 
red be excuſed. 5 
And. now, by Geo, 2. C. 16, it is fur- 
ther enatted, bs That no. perſon, ſhall main- 
tain, 855 adtign ag zainſt any hundred, or take 
any benefit b 2 Fen of the ſtatutes of Vin- 
145 or 27 Biz. g. 13. or either of them, un- 
leſs. he, the, or they, ſhall, over and beſides 
the notice already required by the laſt of the 
above mentioned ſtatutes to be given of any 
robbery, with as much cogyentent. Jpred x 
may be, after any robbery committed, 
notice thereof to one of the. conſtables c he 
9 8 or to ſome conſtable, borſhholder, 
ad-borough, or tything man, of ſome town, 
pariſh, village, hamlet, or tything, near un- 
to the place Fein ſuc ch robbery ſhall hap- 
pen, or ſhall leave notice in writ ng. of ſuch 
robbery at the dwelling-houſe of ſuch con- 


fable, Sc. deſcribing 1 in ſuch notice, ſo far 


as the nature and circumſtances of the caſe 
C3 | wil 


1 | hes - | | 
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will admit, the ra or ent, b the time 


| and place of the robbery; and alſo hall ; 


wein the ſpace of twenty days next after 
the robbery committed, cauſe public: notic 


to be given thereof in the London Gazette, 


therein likewiſe deſcribing, ſo far as the na- 
ture and circumſtances of the caſe will ad- 
mit, the felon or felons, and the time and 
place of ſuch robbery, together with the 
goods and effects, whereof he, they « or ch 
was or were robbed.” MPS So Rs 


K 7. Ws the Party 1 give Bond for Par | 


ment of C Ae, in caſe he does not prevail. 


To this purpoſe by the 8 G. . 16, 


it is enacted, That before apy action com- 
menced, the party ſhall go before the chief 
clerk, or ſecondary, or the filazer of the 


county wherein ſuch robbery ſhall ha pen, 


or the clerk of the pleas of that court, where- 
in ſuch action is intended to be brought, or 
their reſpective deputies, or before the 
ſheriff of the county wherein the robber) 
ſhall happen, and enter into a bond to the 
high conſtable, or high conſtables of the 
hundred in which the robbery ſhall be com- 
mitted, in the penal ſum of 1097, with two 
ſufficient ſuretics to be approved of by ſuch 
chief clerk, ſecondary, filazer or clerk of the 
leas, or their reſpeQive deputies, 'or the 
ſneritr of the ſaid county, with condition for 
ſecuring to ſuch high conſtable or high con- 
ſtables (who are hereby impowered and re- 


quired to enter, or r Cauſe to be entered an ap 
pearance 
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pearance, and alſo to defend ſuch aQion,) the 
due. payment of bis or their colts, after the 
ſame. ſhall be taxed. by the proper officer, 
in caſe that he, ſhe, or they (the plaintiff or 
plaintiffs in. ſuch action) ſhall happen to be 
nonſuited,.. or ſhall diſcontinue his, her or 


: 


given . againſt ſuch, plainti 
on demurrer, or that à verdict ſhall be given 
againſt him, her, or them.“ 


mentioned, ſhall be entered into before the 
ſaid ſheriff; ſuch ſheriff ſhall immediately 
certify the ſame in writing, to the chief clerk, 
or ſecondary in the court of King's Bench, 


that county, wherein ſuch. robbery ſhall: be 
committed, or his deputy, in caſe the action 


c 


Common Pleas; or if in the court of Exche- 
quer, to the clerk of the pleas, or his deputy ; 
which certificate ſhall 7: 

party or parties robbed, to the faid chief 
clerk or ſecondary, or his or their deputy, or 


proceſs ſhall iſſue for the commencement of 


ſecondary, filazer, or clerk of the pleas, oc 


0 0 'w 0 8 1 1 . ; Ty” 1 "Pp 
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making ſueh bond, than five ſhillings, over 
and above the ſtamp duties; nor ſhall any 


- ſheriff take any greater fee or reward for 
— making, nor ſhall any ſuch chief clerk, ſe- 
yr 1 40 condary, 
2 3 


their action, or in caſe 1 ſhall be 
plaintiffs | 


And it is further enacted by by the Taid ſta- 
tute, that when any ſuch TY as above- 


or his or their deputies, or to the filazer of 
be intended to be brought in the court of 


e deliyered by the 


to ſuch filazer, or his deputy, before any 
ſuch ſuit as aforeſaid; and ſuch: chief clerk, 


their feſpective deputies, or the ſaid ſheriff, 
ſhall not take any greater fee or reward for 


's 8 
* 7 75 
* 10 
I 22 


Vo condary, filazer or ala of. the pleas, a 
reſpective depoties, take any greater fee or 
teward for receiving 585 filling ſuch certifi- 
cate, than two ſhif 452 and fixpence, and 
ſuch chief clerk, ſecondary, filazer, or clerk 
of the pleas, or their reſpective deputies, 
and ſheriff as aforeſaid, are required to de- 


liver oyer gratis (upon reaſonable | requeſt 


made for that purpoſe) all and every ſuch 
bonds, to be by them reſpectively taken, pur- 
ſuant to the act, to the high conſtable, or 
High conſtables, to A Eb The: Lame thall 

be taken.“ + "79 ; 70 8 „ 


7. Of the Qath „ of the Rub 2 
and before whom ae ary be. 7 


By the 27 Eliz. 25 I3. "par. 11. it e en- 


ated, That the party. robbed ſhall not 
have any action, except he or they ſhall firſt, 
within twenty days next before ſuch action to 
be brought, be examined upon his or their 
corporal.oath, to be taken before ſome juſ- 
tice of the peace of the county where, the 
robbery was committed, or near unto the 
fame, whether he or the) do know the par- 
ties that committed the Ta robbery, or any 
of them; and if, upon examination, it be 


confeſſed, that he or they do know the parties 
that committed the ſaid robbery, or any of 


them, that then he or they ſo gonfeſſing ſhall, 
ore the faid action be commensed of 


: Bri ought, enter into ſufficient bond by. recog» | 


nizance before the ſaid Juſtice, before whotn 
the faid examination is had, effectually to 
pro- 


proſecute the” ſame YA 'or- n ſo 
known to habe rommitted the ſaid; robbery, 
by indictment or otherwiſe, according * the 
due eourſeof the law¾s of this realn. 
In the cbnſtruction of this clauſe of the 
+ ftatate, * "the er points baue your 
bolden. e e e 


© 
. 


43 That if ty not Wop "_ Wo 
] Bits at the time bf the robbery committed, 
: though he happens ed them e 
T It is not material. 
| It was holden ye adit againſt one, 
that the party's ſwearing that he did not know 
the robbers, without adding, nor any of them, 
L is not ſufficiem, becauſe nor-purſuant to the 
a ſtatute, and becauſe on ſuch equivocal oath, 
| the party cannot be puniſhed for perjury.. 
1 It hath been adjudged, that the oath may 
t be taken be e fore a Juſtice of the county, though 
, not in the chnty at the time of adminiſtering 
0 it, as Where 4 Wer = was committed in 
T3 Berks, and à Juſt that county reſiding 
2 in Longon;' the ee was ſworn before bin 
1G | according to the ſtatute, in London, and it 
10 was held fufficſent, for the juſtice acts only 
r- as a miniſterial officer, and as appointed by 
I. the ſtatute; and not in A Judicial COIs as 
be a juſtice of We peace, 
es If in an action on the ſtatute of Hoe and 
of Cry, it be alledged, that the oath was taken 
Il, before a juſtice of peace of Yortfhire; this 
or will be ſufficient, although objected, that 
g= there is no ſuch juſtice, becauſe that in every 
m riding, they haye Everal commiſſions, 5 
to mn 
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J 4 2 Time tbe Auen 1 1 be. brought. 8 
. 
gs ha the 27 "Blew... De: Xa 4 par. g 9. it is enacts, 5 
ed, 2 That no perſon or 7 robbed, 55 
Wall take advantage of the ſtatutes, to charge 
any hundred where any ſuch robbery ſhall be 
committed, except he or they ſo robbed ſhall 
commendè Pie or their ſuit or action, within | 
one ycar next after ſuch robbery. gommit- 
ted. a 
In the conſtruction whereqf, it hath been 
holden,” T hat. if a perſon be. robbed the gth. 
of Otaber, 1 3 Jas. and, fo laid, and the. 57 75 
of the writ 8 the goth of. October, 14 Jace. 
that this is not purſuant to the 1 and 
ihat in this action, which is penal againſt the 
| kundred, there is no teaſon to exclude the 
day on which the fact was done, nox to make | 
ſuch conſtrudtion as is done in protections, 
and the intolment of deeds, Which have alen 
ways received a benign interpretation. 
In an action on the ſtatute of Hue and Wy 7 
the plaintiff made oath according to the fla 
tute, and within twenty. days brought a writ 3 
and becauſe it was vicious, let it fall; and after 
the twenty days took out a new one, Without 
making any oath ane w, or entering any conti- 
nuances between the firſt writ and that: and 
the court held clearly, that the ſecond writ. 
was not brought according to the ſtatute; 
for. 1 1 8 ad, that by theſe means Proviſion, 


* * ws Shs 


* By g. G. 2. c. 416. 5 14. No ation « can be © bepoght hut 
tad | 92 
in 


N 


, : 3 

; : 1 5 
9 * by: 
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= 27 | 


in the ſtatute would b be to 1 no manner of puts. 


{ay gt + 
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Ah action was broupht by: the miſter! on 


the ſtatute of Winton, for a robbery commit. 
ted on his ſervant, in which he declared of 
an aſſault and battery done to himſelf. (tho 
then fifty miles from the place); ; alfo that he 

made oath that he did not know any of the 


perſons: : the iſſue was entered of record, and 
the jury appeared at the bar ready to try itz 
but being for other buſineſs adjourned to an- 


other day, the plaintiff obſerving his miſtake, 


moved to amend, by declaring of a robbery 
on his ſervant, Sc. ; and it appearing that 
the year in which the action muſt be bronz ght 


was expired, and conſequently the by 


muſt be loſt, if not allowed; the court, after 
long debate and confiderition of former pre- 


cedents, admitted him to amend. The robe | 


bery was the 8210 of the aconn. 


9. . - 8 will maintain 136 N : 
and of the Witneſſes for and againſt FF. 


It ſeems; that, from the crates of the 
cale, the party himſelf that was robbed, is to 
be admitted as a witneſs ; but then his teſti- 


mony muſt be corroborated by collateral 


proof and circumſtances, and ſuch as may 
induce a jury to believe that a robbery was 


actually committed, and that the party loſt 
What he declared 8 7 NS. 


It was held, that in -an aQion againſt the 


hundred, no inhabitant of of the err Foun 
be 


—— com — — 


| bo. qwitach, becauſe. he was con 
q vis nean 14 trds bas 1 

„ by the 8 G. 2, c 3.63 recitigg, 
that by the las tben in being the petſon or 
perſons robbed may be admitted, in any ac: 
2 to be brought againſt the hundred, aß a 
witneſs to proue the robbery, and the money, 
ds, or effects, whereof he, ſhe or they, 
Mas or were robbed; and yet 14 inha⸗ 
biting within the laid hundred, gan be ad- 
mitted as a witneſs, for, or on bebalf © the 
ſaid hundred, by reaſon of the intereſt he or 
ee may have, in the conſequences pf, the 


Hiderable; therefore it is enacted, That in 
any action againſt any, hundred K Fs perſon 
7 a within the laid hundred, or an 
franchiſe thereof, ſhall be d as Wit 8g i. 
for. ot on behalf of, the ſaid hundred, in the 
ſame manner as if he or the; were not an, in- 
habitant thereof, d "4 let 1.99 1 other 
buogred whatſoer Fs Bln Vet of vitl}o3S0 ion 
i a 472, bas gud 21 

25. 1 dos Pool ens 4 Pen and bf 
een tbe Raubes. 
361 ein! lions 

1 the ſututes of Winton 13 E. a. 
N E. 3. d. 11, the robbers muſt be 
taken within forty days after the, robbery 
committed, alſo by the. ſaid, laws, it was, ne- 
cefary that all he robbers ſaquld be taken, f 
excule the hundred. A de 
But nom as to this. ra matter, by the 
27 Elia. c. 1g. far. 8. it 1s enacted; 


- - = 9 
— K _ * 8 —— — 
= oY . ——— —— — — N 8 ——— 
J ” — ; 1 1 „ — 
— — — — ” _ - — — N 8 . —— — AG © - - —_— a = 24 5- 
I — — = — 
as 3 1 —_ 2 - = : - . 2 = = a 
— - == "— r — enn wy on Ie = © = 
DIE RI IM w— 2 ow Bo _ — — —— n — — = \ — Oe 0: — 
9 . * Z wh 8 : E 
2 BERRY = 4 Ty 8 = ap : p * D 
* ; — — PPT". — reid re NT CPI — 11— 
5 


- — — 
2 — — 
C 7 
u. — — 
=, NN l * 
1 0 
—— Sg — 
2 Toke 
2 7 I . 
_ — H9 122. Weds 


Ma 
— 2 


A hn 5 nag Eg 2 
— . iv — = — 
— A 
— ——ů— — 
— —¼-— — — 
- . * — 


* — — 
7 o , — 
— my 
- Oo 0” ——— l 
— 1 - . ST 
h — Me. - - 
1 * 
— — 
G@ 2 
- 


com- 


2 We Ep”, * SAS 
- * — e * 1 ; 
" : 3 | ; k 
3 e 
; 
* . p ; 
1 28 1 ED 5 
: 
: 
ub ILY 
4 . 5 


fajd action, which is commonly very incon- 


2 


Mc T hat where any han is or ſhall be ' 


8 Q&o 


„ 
yy 


the ſaĩd offenders be apprehended. Oe 


of the robbets, in the preſence of a juſtice 


E A WWE no en, 


han ted by two" or # 4 res 
malefactors, and that it —— 5 any dne 


ſait; to be made'aceording to the faid formen 
. laws and ſtatutes, or according t0 
this act, that then no Hundred ot franchile 


mall in any wiſe incur; or fall inte rhe pe- 


nalty, loſs or forfeiture mentioned eithet I 
this, or in any of the former ſtatutes, al. 

che reſidue of the maleſactors I 
happen to eſcape, and not be apprehended... 
If a robbery be committed, and hut and 
cry made, and afterwards, within the forty 
days, an inhabitant of the hundted finds ons, 


of the peace, who charges him with the rab. 
bery, and the Juſtice promiſes that he hl 
appeat and he er this is a hong | 
within the ſtatute; for being in the preſen 
of the juſtice, it muſt be underſtood that he 
was in His cuſtody and power, and GE 
not neceſſary to lay hold on him 
If hue and ery be made pd. one part 


of the county, and an inhabitant of the hun- 


dred apprehends one ofuthe robhers within 
another, this is a taking within the ſtatute. 
By the 8 G. 428 16. it 18 enacted 35 That 
no hundred or franchiſe therein, ſhall be 
chargeable, by virtue of any of the ſtatutes, 
if any one or more of the felons, by which, 
ſuch robbery ſhall be committed, be appre⸗ 
hended within the ſpace of ſorey days, next 
after public- notice given in the London Ga- 
zerte, * ng Mt 14 1 "os 
en TO: 21 VIDOOOT VI 3 NY 3650 


o *. 
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tis mut be * and not give in vis 
denee on the general iſſue. 
By the fame ſtatute 8. G. 2. Ee TAE 
that hue and cry may be made with more di- 


ligence and effect, and other perſons encou- 
raged to take ſuch: felon or felons, it ĩs enact- 


ed, „That any perſon or perſons who ſhalt 
apprehend ſuch felon or felons, within the 
ume herein before limited for that purpoſe, 
whereby the hundred hath been actually in- 
derynifted ot difcharged, from any ſuch ac- 


of, upon oath made before two juſtices of 
the peace (which oath the ſaid juſtices are 
hereby alſo impowered and required to admi- 


a taxation and aſſeſſment, to he made and 


to be levied and collected in the ſame man- 
ner as the other ſums of money, by this 
ct appointed to be raiſed upon the hundred, 


are directed to be aſſeſſed, levied and eee 
ed; and ſuch ſum af 10 1. which ſhall be ſo 


rated; aſſeſſed, levied, and collected as afore- 
faid, ſhall be paid unto ſuch two juſtices of 
the peace, within ten days next after the. 


fame ſhall be fo levied. and collected, to the 


uſe of the perſon or perſons Who ſhall be 
thereunto intitled, as a reward for. having ſo 
apprehended ſuch felon or felons as aforeſaid, 


and ſuch juſtices ſhall,. upon reaſonable re- 


queſt made for that purpoſe, pay over and 
deliver the faid ſum to ſuch perſon or perſons: 
accordingly, in ſuch ſhares and proportions: 


as the laid juſtices ſhall think reaſonable ; 
| provided 


ton as aforeſaid, ' ſhall upon due proof there- 


niſter,) be intitled to the reward of 10 J. 
which ſum ſhall be raiſed upon the hundred | 
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22255 Wer that ſuch WOE or pen 


o intitled to ſuch reward; ſhall not thereby 


be rendered e to HE. 4 WEST, iy any 


1 I. 3 7 A 1 7s 70 55 Jevicd: 26 each 
. Hundredor, tn coneribte to the L . 


a the 27 Elie: b. 1 3. Por. 4 4 reciting, 
that although the Joes Ares hes rob- 
beries and felonies are committed with the 
liberties within the precin& thereof, are 
charged by the fotmer ſtatutes, with the 
anſwering to the party robbed, his damages 3 
yet nevertheleſs the recovery and execution, 
by and for the party or parties tobbed, is 
had againſt one, or a very few perſoris of the 
ſaid inhabitants, and he and they ſo charged, 
have not heretofore had any means, or ways, 
to have any contribution, of or from the re- 
ſidue of the ſaid hundred, where the ſaid 
robbery is committed, to the great impove- 
riſmment of them, — whom ſuch reco- 
very or execution is had. F 

By par. 5. of the Mikturs- it is kung 
ed, % That after execution of damages by 


the party or parties ſo robbed had; it ſhall 
and may be lawful, upon complaint made by 


the party or parties ſo charged, to and for 


two juſtices of the peace (whereof one to be 


of the quorum } of the fame county, inha- 
biting within the ſaid hundred, or near unto 


the ſame, where any ſuch execution ſhall be 
had, tb afſeſs and tax rateably and propor- 
tionably, according to their diſeretions, all 


and 
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and every the towns, pariſhes, villages, and 

' hamlets, as well of the ſaid ing where 
any ſuch robbery ſhall be committed, as of 
the liberties, within the faid hundred, to, 
and towards an equal contribution, to be had 

and made, for. the relief of the inhabitant 
or inhabitants, againſt whom the party or 
parties robbed, before that time, had his or 
their execution; and that after ſuch taxation 
made, the conſtables, or conſtable, headbo- 
roughs or head borough, of every ſuch town, 
pariſh, village, and hamlet, ſhall have full 
power and authority, within their ſeveral 
limits, rateably, and proportionably, to tax 


and afleſs, according do their abilitizs, every 
inhabitant, and dweller, in eyery ſuch town, 


pariſh, village, and hamlet, for, and toward 
the payment of. ſuch taxation and aſſeſſment, 
as ſhall, be ſo made upon every ſuch town, 
pariſh, village, and hamlet, as aforeſaid by 
the ſaid juſtices: and that if any inhabitant, 
of any ſuch town, pariſh,” village, and ham- 
let, ſhall. obſtinately refuſe and deny to pay 
the ſaid taxation and aſſeſſment, 10 

ſaid conſtables or conſtable, head boroughs 
ot headborough, taxed and aſſeſſed, that then 
it ſhall and may be lawful, to and for the 


faid conſtables, and headboroughs, and every 


of them, within their ſeveral limits, and ju- 
riſdictions, to diſtrain all and every perſon 
and perſons, ſo refuſing and denying, by 
his, and their goods and chattels, and the 


ſame diſtreſs to ſell, and the money thereof 


coming to retain to the uſe aforeſaid ; and if 


the goods and chattels ſo diſtrained and on 
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ſhall be of more balue, than the laid taxa⸗ 


tion ſhall come unto, that then the reſidue. 
of the ſaid money; over and above the faid, 
taxation, ſhall be delivered unto therſaid _ 
ſon or perſons :ſo: diſtrained.. 7; BE OR | 
And it is fusther enacted. * hom. "I 


<< That all and every the faid. canſtables and 


Headboroughs,: after that they have, within 
their ſeveral limits, and juriſdictions, levied. 
and: collected their ſaid rates, and ſums: of 
money ſo taxed, ſhall within ten days after 
ſuch collection, pay and deliver the ſame 
over unto the ſaid juſtices of peace, or one of 
them, to the uſe and behoof of the ſaid in- 
habi tant or inhabitants, for whom ſuch rate, 
taxation, and aſſeſſment ſhall be had, or made, 
as aforeſaid; which money ſo paid, ſhall by 
the juſtices, or juſtice ſo receiving the ſame, 


| be delivered over, (upon requeſt made, ) unto 


the ſaid inhabitant or en to whoſe 
uſe the ſame was colleted.” 
And it is further enacted by par. 7. 


That the like taxation, aſſeſſment, levy- 
ing by diſtreſs, and payment, as aforcſaid, 


ſhall be had and done, within every hundred 
where default or negligence of purſuit, and 
freſh ſuit, ſhall be; for, and to the benefit of 
all and every inhabitant and inhabitants, of 

the ſame hundred where ſuch default ſhall be, 
that ſhall at any time hereafter, by virtue of 
this act, have any damages, or money levied 
of them, for, or to the payment of the one 
moiĩety or half of the money, recovered againſt 


the ſaid U whate * — ſhall be 


committe 


2. . "> 1 


CES 


It hath been: adjadged that a perſon-occu- 

- pying lands, inan hundred, although he hath 
no houſe, nor dwelling there, is an inhabi- 
tant, within the meaning of the ſtatute, ' for 
| that otherwiſe, the ſtatute might be eluded. 
It is ſaĩd that a perſon, though not an inhabi- 
tant at the time of the tobbery committed, 
but becoming one before the judgment, ſhall 
contribute to the charges. Sed gu. de hoc. 
Jide 2 Saund. 423. March ii. Hutt. 125. 
And now for the more equal rating and le- 

vying the money for which the hundreds are 
chargeable by the 8 Geo. 2. c. 16. it is 
enacted. That no proceſs for appearance in 
any action, to be brought upon the ſaid ſta- 
tutes, or either of them, againſt any hun- 
dred, ſhall be ſerved on any inhabitant there- 
of, fave only upon the high conſtableor high 
conſtables, of the hundred wherein the rob- 
bery ſhall happen, who is and are hereby re- 
quired to cauſe publick notice thereof to be 
given, in one of the principal market towns, 
within ſuch hundred, on the next market 


day, after he or they ſhall be ſerved with 


ſuch procels; or if there ſhall happen to 


be no market town within ſuch hundred, 
then in ſome pariſh church within the hun- 
dred, immediately after divine ſervice, on 
the Sunday next after his or their being ſerved 
with ſuch proceſs. And he or they is and are 
_ alſo impowered and required to enter, or 
cauſe to be entered an appearance, in the ſaid 
action, and alto to defend the ſame, for and 
on behalf of the inhabitants of the faid hun- 
. as he or they 2 be adviſed; and in 
cCcCeaſe 
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caſe the plaintiff or plaintiffs in ſuch action, 
ſhall recover 'and obtain judgment therein, 
that then no proceſs of execution ſhall be 
ſerved on any particular inhabitant or inha- 
bitants of the ſaid hundred, or any franchiſe 
within the precincts thereof, nor on the ſaid 
high. conſtable or high conſtables, but the 
ſheriff or his officer ſhall, upon the receipt of 
any writ or writs of execution to him di- 
rected, in purſuance of the ſaid judgment, 


inſtead of ſerving the ſaid writ or writs on 


any inhabitant or inhabitants, cauſe the ſame 
to be produced, and ſhewn gratis, unto two 
juſtices of the peace of the county, riding, 


or diviſion, whereof one to be of the quorum, - 


and refiding within the ſaid hundred, or near 


unto the ſame; who ſhall thereupon with all 


convenient ſpeed, cauſe ſuch taxation and aſ- 
ſefſment to be made and to be levied and col- 
lected, in ſuch manner as is preſcribed in and 
by the ſtatute 27 Eliz. c. 13. in which tax- 
ation and aſſeſſment, there ſhall be provided 
for, and included over and above what the 


coſts, and damages recovered by the plaintiff 


or plaintiffs, in ſuch action, ſhall amount to, 
all ſuch juſt and neceſſary expences, which 
any high conftable or high conſtables of any 


hundred hath or have been, or ſhall beat, in 


having defended ary ſuch action as aforeſaid,. 
claim being made thereto by ſuch high con- 
ſtable or high conſtables, before the ſaid juſ- 


tices, upon due notice being given to him or 


them, by the ſaid juſtices, for that pur poſe. 
And the ſums of money, ſo to be levied, 


and collected, ſhall be paid over, and deli- 
P 


vered 


L 3⁵ P 


vered (by ſuch officer eee 1 the fad 
ſtatute 27 EH. c. 13. ate to levy and col. 
lect the Ge} within ten days after ſuch 
collection, to the ſheriff of the county, where 
In the robbery ſhall happen, to the uſe and 
behoof of the plaintiff or plaintiffs, in ſuck 
action, for ſo much as the coſts and damages, 
by him, her or them recovered, ſhall amount 
to, and to the uſe and behoof of tlie ſaid 
high conſtable or high conſtables, for ſo 
much as his, or their expences in defending 
the ſaid action, ſhall amount to; of which 
the ſaid high conflable or high conſtables 
ſhall give in an account and make due proof, 
—_ oath, to the ſatisfaction of the ſaid juſ- 
ti before any ſuch taxation and affeffment 
_ tha K be made, for the reimburſing ſuch high 
conſtable or high conſtables, which oath the 
ſaid juſtices are hereby impowered, and re- 
quired to adminiſter, and ſhall in ſich ex- 
pences have no further allowance, towards 
paying an attorney to defend the ſaid action, 
than what ſuch attorney's bill ſhall be taxed 
at, by the proper eifficer of that court, where 
ſuch action ſhall be brought, which the ſaid 
high conſtable or high conſtables ſhall cauſe 
to be taxed for that purpoſe.” 

And it is further enacted by this ſtature; 
% That the ſum or ſums of money, which 
ſhall be paid over, and delivered to the ſhe- 
riff of the county, ſhall, upon reaſonable 
requeſt made, be by him paid, and delivered 
oder to the ſeveral parties, who ſhall be in- 
titled to receive the ſame, without wy de- 
duction, fee, or reward wwhatſoever. 1 

A 


I 


8 
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And that ſuficient time may not be want- 
Ing for fach taxation and aſſeſſment to be 


duly made, and for the money to be collect- 
ed And levied thereupon, after ſuch writ or 


writs of execution, ſhall be fhewn to ſuch 


juſtices, : and before the ſheriff {hall be ob! iged 
to make a return thereof, it is enacted, 
ce T hat no meriff Hall be called upon, or 
required | to make any return to any ſuch writ 
or Writs of execution, as ſhall iſſue, or be 
made out, upon any judgment, which ſhall 
be recovered in any action brought againſt 
any hundred, by virtue of the above men- 
tioned ſtatutes, or either of them, until af- 
ter the expiration of fixty days, next after 


the day, whereupon ſuch writ or writs ſhall 


be delivered to the faid ſheriff, who is re- 
quired to indorſe on the back thereof, tho 


day on which he received the ſame. 
Then tbe Fat. recites, that it is reaſonable 


| that the ſaid high conſtable or high conſtables 
ſhould be indemnified, as to all charges, 


which he or they ſhall neceflarity expend, in 


defending any ſuit, in purſuance of this act, 
and that proviſion ſhould be made, for reim- 
burſing him or them, not only of ſuch ex- 


3 5 5 as ſhall be over and above the taxed 


coſts, to be paid by the plaintiff or plaintiffs, 
in caſe of a nonſuit, diſcontinuance, or judg- 


ment on demurrer, againſt him, her, or them, 


or verdict for the defendants as aforeſaid, but 


even ſuch taxed coſts alſo; in caſe the plain- 


tiff or plaintiffs, and his, her, or their ſure- 


ties, who ſhall be bound for the payment 


thereof, ſhall happen to become inſolvent, it 


$4 1 


Fore enacts, That if any plaintiff or plain« 
tiffs, in an action to be brought againſt any 
hundred, ſhall be nonſuited, or ſhall diſcon- 
tinue his, her, or their action, or ſhall have 
a judgment on demurrer given, or a verdict 
paſs. againſt him, her, or them, it ſhall and 
may be lawful far any two juſtices of the 
peace, ſuch as therein before mentioned, upon 
complaint to them made for that purpoſe, 
and upon an account given in by ſuch high 
_ conſtable or high conſtables, and proof made 
upon oath, to the ſatisfaction of the ſaid 
Juſtices, of ſpch expences, neceſſarily laid 
out as aforeſaid (which oath the ſaid juſtices 
are impowered and required to adminiſter) 
to make, and cauſe ſuch taxation and aſſeſſ- 
ment to be made, and to be levied and col- 
lected, in ſuch manner, as is directed in and 
by the above mentioned ſtatute of 27 Elix. 
. 13. in order thereby to reimburſe ſuch 
high conſtable or high conſtables, all ſuch 
charges, as he or they ſhall have neceſſarily 
expended in defending ſuch action, where- 
in ſuch plaintiff or plaintiffs ſhall have been 
nonſuited, or ſhall have diſcontinued his, 
her, or their action, or againſt whom judg- 
ment ſhall have been given, upon demurrer, 
or a verdict ſhall have been given, over and 
above the coſts, in thoſe caſes to be taxed 
as aforeſaid ; and in caſe it ſhall be made ap- 
_ pear upon oath, to the ſaid juſtices of the 
peace, (which oath the ſaid juſtices are alſo 
jmpowered and required to adminiſter,) to 
their ſatisfaQtion, that ſuch plaintiff or plain- 
tiffs, and alio his or their ſureties is and are 0 
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inſolvent, fo that tbe ſaid high cooſtable or 
high conſtables can have no relief, as to ſuch 


taxed cofts by them expended, in ſuch de- 


fence as aforefaid, fave only by the power 
therein after given to the faid juftices, it ſhall 
and may be lawful, to and for fuch two juſ- 
tices of the peace to make, and cauſe a tax- 


| ation and affefiment to be made, and to be 


levied, and collected in the fame manner, as 
is directed in and by the aforefaid ftatute 
made 27 Eliz. c. 13. in order thereby to re- 
imburſe fuch high conſtable or high conſta- 
bles ſuch taxed coſts, as by reaſon of ſuch 
inſolvency, he or they ſhall not be able to 
recover, and receive of and from the plain- 
tiff or plaintiffs in the action, or his or their 
ſureties as aforeſaid. | 55 

And eit 3s further enacted, That the ſe- 
veral ſum or ſums of money, which ſhall be 
ſo rated and aſſeſſed, and levied and collected 
as aforeſaid, for the reimburſement of the 
expences necefiarily ſuſtained by any high 
conſtable or high conſtables, in defence of 
any action brought againſt the hundred, upon 
the ſtatutes above mentioned, or either of 
them, in caſe of any judgment given againſt 
the plaintiff or plaintiffs, ſhall be paid with- 
in ten days after fuch collection, unto the 
faid juſtices, or one of them, to the'uſe and 


| behoof of ſuch high conſtable or high con- 


ſtables, to whom the faid juſtices ſhall, upon 
requeſt, pay and deliver over the ſame.” .- 
And it is further enaQted, © That the juſ- 
tices of peace, by whom ſuch taxations and 
aſſeſſments, as aforeſaid, ſhall, in purſuance 
7 D 4 08 


„ 


2 g. ende 


of this act, be made, ſhall limit and appoint; 
at their diſcretion, ſome certain reaſonable 


time, within which ſuch taxations and aſſeſſ- 
ments ſhall ibe levied and collected, which 


time ſhall not exceed thirty days; and alſo, 
that if any ſuch officer or officers, who ate 
to levy, and collect ſuch taxations and aſſeſſ- 


ments, as aforeſaid, ſhall-refuſe or neg lect to | 


levy, and collect the ſame, within ſuch time, 
as ſhall be limited, and appointed by the ſaid 
juſtices of the peace, for their doing there» 
of; or ſhall refuſe or neglect to pay, and de. 
liver over the ſums of money, ſo levied and 
collected, to the ſaid ſheriff, and alſo-to:the 
ſaid juſtices, in ſuch manner as the ſame in 
the ſeveral caſes before mentioned, are re- 
ſpectively directed to be paid, within the re- 
ſpective times before limited, for ſuch: pay- 
ment thereof, every ſuch officer, ſhall for 
every ſuch refuſal or neglect, forfeit double 
the ſum, appointed to be by bim levied, ns 
collected as aforeſaid. 

By flat. 22 G. 2. 6. 46. 84. No wit 
of execution, againſt the inhabitants of any 
hundred, on any judgment obtained, by vir- 
tue of any act of parliament, (ſhall be levied 
on any particular inhabitant of ſuch hun- 


dred ; but the ſheriff ſhall, on receipt of any 


ſuch writ, cauſe the ſame to be produced to 
two juſtices of the peace, as is directed by 


8 Geo. 2. c. 16. $ 4. and thereupon the 


ſaid juſtices ſhall, as is directed by the ſaid 
act, cauſe a taxation to be made, and col- 


Aae for paying t the coſts and damages re- 
covered 
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covered iby che: plaintiff, and all ſueh neceſ 


ſary expences as any inhabitant of ſuch hun- 
dred ſhall have been at in defending ſuch 
action; the ſame being firſt proved on oath, 
and the attorney's bill being firſt taxed, and 
the ſums ſo collected, ſhall, within the time 


by the ſaid act limited, be paid to the ſhes. 
riff, and by him paid over to the;perſons in- 


titled to the ſame, without deduction or 
fee. Ly ny . 35 5 1 5 


By * flat. 22 C. 2. c. 24. No perſon 
ſhall recover againſt the hundred in any ac- 
tion, on any of the ſtatutes of hue and cry, 


more than 200 J. unleſs at the time of the 


robbery there be two preſent at the leaſt, to 
atteſt the truth of his or their being ſo rob- 


bed. VVV 15 : 8 
Buy flat. 30G. 2. c. 3. &II. and 4 G. 3. 
c. 2. § 118. receivers of the land tax, ſhall 
not ſue the county for a robbery, unleſs there 


were three perſons in company carrying the 


money. 
OF THE PLEADINGS, Ge. 
| I. Original, 7 


If an action be commenced upon the ſta» 
tute of Hue and Cry, 13 Ed. 1. the plain- 


tiff muſt take out his original, And the 


ſuit in B. R. as well as in C. B. muſt be 


The caſe of Chandler an attorney at law, who ſued the 
hundred of Sunning in Berks, in the year 1748, was attended 
with ſo many ſuſpicions, and being for a very large ſum of 
Money, occaſioned the paſſing the above act of parliament. 
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commenced by original ; for the inhabit- 
ants of the hundred cannot be in cuſtody 


of the marſhal. And the original uſually 
recites the ſtatute. Fide infſra, No. 2, 3. 
The original ſhalt be teſted forty days after 
the robbery, otherwiſe it is error. Fide pes. 
No. 4. and within a year after the robbery. 
But, if the day of the robbery be mif- 
taken, it may be amended. 5 Com. Dig. 197, 


'8. For it 7 amendable, not being 8 penal 


action. B. R. H. 409. Andr. 115. 

If feveral are robbed together, they cannot 
join in an action againſt the hundred, except 
where they are joint owners of the money 
ſtolen. 5 Com. Dig. 3 

If the bond is faid to be taken W the 
Secangary to the chief clerk, it is well; and 
the court will take notice without averment, 
that he was then an officer. B. R. H. 409. 
Andr. 115. 

It is not neceffary to aver, that the high 
conſtable was the only one, nor that he was 
ſuch at the time, nor that the juſtice was lach 


at the time. Lid. 


2. The D muff be againſt the Inbabi- 
tanta of the Hundred generally. 


The declaration muſt be againſt the inha- 
bitants of the hundred generally. For if it 
is againſt any by name, and all are not named, 
it is bad. 

The declaration need not recite the origi- 
Nor need it recite more of the 
Katute than is pertinent to the action. Vide 

Action 


n 


E 


Adio upon Statute, Div. IX. And there. 


fore may omit that part of the act which 


concerns the N of houſes. 5 Gow, 


Dig. 198. 


3. As t reciting the Statute, 
If it recites the ſenſe, though not the 


exact words of the ſtatute, it is ſufficient, 


Vide Action upon Satute, Div. IX. 
As, if it is, at they anſwer for the male- 


factors, where the ſtatute ſays for the bodies 


of the malefatfors. R. 2 Vent. 215. 


4. he Declaration muſt ſhew the I ime of the 
Robbery, 


The declaration muſt ſhew the time when 
the robbery was committed, whereby it may 
appear that the action was commenced after 


40 days fince the robbery. R. 2 Leo. 12. 


And the 40 days for taking the thieves 
are limited 85 the Hat. of Winton, (for the 
28 Ed. 3. c. 11. is only a confirmation 
thereof) and therefore they, who ſay that 


half a year was allowed by the flat. of Winton, 


are miſtaken. R. 3 Lev. 320. 


5. The Declaration muſt ſhew that it Was 
within the Hundred. 


So the declaration muſtſhew the robbery to 
be within the hundred, and vpon the high. 
way. 

hot though the pariſh | be miſtaken, if 5 
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be within the hundred, it is faflicient, pe 


if the pariſh, be not alledged within the 


7 it it is good after a verdict, _ 
So, if it does not appear t that the robber 
was in the highway, it (hall be aided after 

verdict. 
So, if it does not appear that the robbery 


* by ap e 5 Com. Dig. 198. 5 


6. As to cle. Dectoration an Garth befory 
. 4 Juſtice of Peace. 


223 to Cam. Dig. 5 F. 1 98. the "Vs 
claration muſt alledge 185 he ——— oath 
before a juſtice of peace, purfuant to the ar. 
27 El. c. 13. that he did not know the rob- 
bers. But according to Salk. 614. it is held 
cont. for the declaration need not ſhew. it. 

If the robbery. was by four, oath, hat he 
did not know them, is not ſufficient; without 
faying nor either of them. Per 3 J. Ny 21, 
Dub. 3 Lev. 328. 12 Co. 62. 


7. 7 be Dealarotion muſt alledge Notice. 


Ss the declaration muſt alledge that the 
Plaintiff gave. notice of the robbery. 


8. The, rn muſt alledge Property 15 
the Goods. 


„ adi muſt alfo alledge, that 
the plaintiff has the property of the 80005 
ſtolen. 


If a ſervant be robbed of his maſter's mant. 


7 


'y 7 


that 
09s 


be 


TS) 


he mey declare as of the prop. per gd the 
flaintiff. And if the plaintiff 8 n. 


is the cuſtody of bim the plaintiff, without 
ſaying: of be. Proper woxiyt of Bim tobe — 


tf, it is bad. 


But where the plaintiff declares that he 


| was robbed of be proper goods of bim the 


plaintiff, and of other af. in the cuſtody of 
— plaiutiſt, on demurrer to the whole de- 
olaration, the plaintiff ſhall have judgment 
for ſo much as is well alledged, and ſhalk he 
barred only — the e 3 ir 1 
199. | 


g- The DiBeratins wp hee the Particulare 
of the Code Stolen. „ 


So the plaintit muſt name the goods ales 
in his declaration patticularly; for it is not 
ſufficient to ſay, 7 var they tool divers 1 29 75 
R. 2 Sand. 390 

But he need not in the writ; if he parti- 
culariſe them in the declaration. 761d. 

And as much certainty, as in crover, Sc. 
is ſufficient. 2 | Sand. 263. eee ee 


10. The Declorath muſt conclude contrary fo 
the F orm of the Satute. | 


The declaration muſt concieils! nung 
fo the form of the flatute, for contrary. to the 


form of the flarutes is bad; the action being 


founded upon the fat. Wint. 13 Ed. I. only. 


and not on the — yy El. R. Yel. 116. | 
1 1 L 


n 5 1 | 3 - 


r 


333 more, is ſufficient; for it ſhall be 
intended the fat. of Vinten. R. Tel. 116. 
' Noy 125. 2 Cro. 187. B. R. H. 3259 Andre 


415+ 
11. the Plea. 


To's an action againſt an hoadresd; the des 
ſendants may ſuffer judgment, by confeſſion, 
or non ſum informatils. | 

Or the defendants may plead, not guilty... 

So they may plead, that the plaintiff did 
not make 2ue and cry, to give notice of the 
robbery. 5 Com Dig. 199. * 

But Semb. Cont. For the E need 
not make hue and cry, but by the fat. 27 El. 
c. 13. he ought to give notice to the next 
Fill, or Hamlet, and this ſhall be proved on, 
Not Guilty. 

So they may plead, that they took one of 
the robbers on freſh ſuit. 

But it is no plea for the hundeed, that 
they made freſh ſuit, if they did not take any 
of the robbers. 5 Com. Dig. 199. 
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12. Venire Facias. 
If the defendants plead, after iſſue, a venire 


Facias ſhall be awarded to the next hundred, 
. Thes. Br. 144+ 


13. Judgment. 


againſt 


But contrary to the form of the Ae 


By the ſtat. 8 Geo. 2. c. 16. after judgment 


ire 


4 n the hundred, 0 proceſs hall be 


ſerved on the high conſtable or any iahabit- 


ant, but the ſheriff on receipt of the writ of 
execution, ſhall ſhew ic gratis to two juſtices 
of the peace in or near the hundred, who 


ſhall ſpeedily cauſe an aſſeſſment to be levied 


purſuant to the ſtat, 27 Eliæ. c. 13. and alſo 
for the neceſſary expences of the high con- 
ſtable above the coſts and damages recovered, 
of which on notice from the two juſtices, he 
ſhall give an account and proof on oath to 
their ſatisfaction, Having firſt cauſed his at- 
torney's bill to be taxed. | by 
The ſheriff ſhall pay the money levied 
to the parties without fee, and indorſe the 
day of receiving the writ of execution, and 
not to be called upon for a return till 60 


| days after. 


And the like aſſeſſment ſhall be in caſe the 
plaintiff be nonſuit, diſcontinue, or have a 
verdict or judgment on demurrer againſt him, 
if by inſolvency of the plaintiff or his 
ſureties he cannot be reimburſed on the bond 
of 1007. penalty ; and the money levied ſhall 
be paid to the juſtices for the high conſtable 
in 10 days after it is levied. | 

And the juſtices may limit a time, not ex- 
ceeding 30 days, for levying ſuch aſſeſſment; 
and the officer appointed, refuſing or ne- 
glecting to levy and pay the money, &c. in 
ſuch time, forfeits double the um. 

If there be judgment for the hundred, the 
inhabitants of the hundred may ſue for coſts 
by debt or ſire facias on the judgment; for, 

| 7 3 though 
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though- no: corporation, they may” have an 
action quoad boo. R. F. g. 296. 

Or if the plaintiff be in conutiba: fut the 
coſts and eſcapes,” they may have ING 
e * ieee . as 222 b & 
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A Bsp botlawe c is, when by Jodymem of 
law a man by his own default is ouſted of 
the law: Co. Lit. 122. b. 128. 6. 9 

"Every mam at his age of 12 yoatWgu aht to 
be: fworn to the law in a tourn or leet, and 
by his outlawry he is Poſitus extra * 
Co. r 

A woman who Joes: -not- — to che law, 
by judgment of outlawry, is not faid to be 
outlawed, but warviata. Id. And therefore, 
if a woman is ſaid to be outhawed, it will * 
1 N | R. 2 Rol. 1 1 oh 25 


mm 


2 atty: TE Tn what Cafes it liet. | 


A. man ſhall be outlawed for his default, 
if he will not ſtand to the law: And there- 
fore upon an indictment for treaſon or felony, 
if the defendant does not appear ues the 

| Jecond capias, he ſhall be outlawed. 80 in 
an appeal. Sr. P. C. 60. 4. 67, And if he does 
not render himſelf within a year, he ſhall be 
executed, without either judgment or ich 
3 Mod. 4 72. - 
So 


_—_ 


| ſhall not be fined thereon, | 
viction for the offence. 


3 
* 4 1 = 
[ W 7 
. 4 9 * * 


80 upon an indictment for 4 mile * 
or information he ſhall be outlawed, but he 
without other eon- 
5 Com. Dig. 612. 
If a peer does not appear upon an indict- 
ment for treaſon or felony, he ſhall be out- 
lawed. 3 nfl. 31. 
Where a capias does not lie in proceſs, the 
defendant cannot be outlawed before or after 
judgment: As, upon a writ of N by 
an attorney or another. R. 1 Leo. 329. 
It lies not for leſs than 10 J. Semb. ſed 2. 
Barnes 320. 
If a difendant avoids = aol though he 
appears publicly, he may be outlawed. 1d. 
Upon a total abſconding, no endeavours to ar- 
reſt are neceſſary. Id. 322. 


How to proceed to Farin Vide pleading 
in debt, No. 4. 


III. HOW AN OUTLAWRY SHALL 
BE AVOIDED. © 


I. For what Cauſes. 
Outlawry ſhall be avoided, if the perſon. 


outlawed, at the time of the outlawry pro- 
nounced, was within the age of diſcretion 
as if he was an infant under fourteen years : 
So, if a woman at the time ſhe was waived, 
was married: ſo, if a man at the time of his 
outlawry, was in Priſon, it will be error: 
though the outlawry was for felony, or in a 
perſonal action. 5 Com. Dig. 612. 

But impriſonment is no cauſe to avoid an 
outlawry, if it be by covin, or conſent. Co. 
Lit. 259.6. If a man in priſon, brought to 
Vo. II. E 1 
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the bar, will not appear. R. 2 Rol. en 


50. 


If a man, at the time of his outlaw ry, Was. 
out of the eil it will be error. Sin. 6. 
If a min was in the king s ſervice with a cap- 
tain, &c. in war. Gr about the king's 


buſinefs, by his command under letters 


patent. 
So, if he was out of the realm We his own 
rivate bufineſs, or for his pleaſure, and not 
upon the buſineſs of the king, or of the 
realm. 
Though he be outlawed for belly) or in 
a perſonal action. So, if be gocs out of the 


kingdom upon the buſineſs of the king, or the 


realm, after exigent pronounced, he mall | 


ayoid the outlawry afterwards. 

But, if a man goes voluntarily out of the 
kingdom, after exigent for felony pronounc- 
ed, he ſhall not avoid the outlaw:y after- 
wards pronounced. 5 Com. Dig 613. 

If it appears upon the recrd, or co feſſion 
of the king's attorney. Semb. 2 Rol. 12. 

Outlawry for treaſon cannot be avoided, 


becauſe the party was out of the realm ; for 


by the flat. 26 H. 8. c. 13. and 5&6 Ed. 
BEE It; proceſs and outlawry againſt any 


for treaſon, who is out of the realm, ſhall be 


as good as if then reſident 1 in the realm. 3 Toſh, 
32. 

An outlawry may be . if the perſon 
outlawed be mifnamed, or his addition miſ- 


taken: As, if he be Damn Knigbt, when he 


was a Baronet. R. Comb. 184. 
If he be outlawed by judgment of the 
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eoroners Without naming them, except 
London where the Mayor is coroner, and 88 
fore ideo utlagat , is enten without more. 


R. 2 C, 8, 53> 5 


By the „at. 5 & 6 Ed. 6G. c. 11. If any, out- 


1 1 for bien treaſon, within one year? after 


yield bimſelf to the chief juſtice, and offer 


to traverſe the indictment on which he was 


outlawed, he ſhall be admitted fo to do, and 
being acquitted of the indictment, ſhall be 


- diſcharged of the outlawry. So, by conſent 


of the Attorney General, he may reverſe the 
outlawry for error. 3 Mod. 42. And ſhall 
aſſign error at the bar, in proper perſon, ore 
tenus, and then the court 1 counſel to 
argue it. Sin. 16. 6 | 
But the. flat. 6 Ed. 6. does not extend! 
where the outlaw 1s apprehended, and does 
not render himſelf. R. 3 Mod. 47. vide infra. 
So an outlawry for high treaſon ſhall not be 
reverſed, becauſe proceſs was awarded againſt 
him when out of the realm, for by the fat. 
26 H. 8. c. 13. and 5 Ed. 6, e, it tuch 

proceſs is good. 3 Iuſt. 32, 2:6. Dy. 287. 4 
A 7 committed for high treaſon in di- 
ing the coin, who makes mis eſcape 
before indictment, and is then indicted and 
outlawed, and then retaken within the year, 
may have an habeas corpus to B. R. and ſur- 
render; then have a certzorari to remove the 
proceedings, plead his having been beyond 
"7 and have the vutlawry reverſed.” Stra. 

24. 

An outlawry commenced and ptolectes 
during defendant's reſidence in Treland, ſhall 
E 2 be 
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be reverſed withdar Sai: or appearance. 


Barnes 325. If the defendant was a,priſaner 
pending the exigent, the outlawry ſhall be 
reverſed on common appearance. Barnes 321. 

When there has ben miſbchaviour in the 
plaintiff, the court will oblige him to reverſe 


an outlawry at his own coſts; but. if it. is a 
miſtake, or error in law, it muſt be by writ 


of eiror. B. R. H. 123. Outlawry ſhall not 
be-ſet aſide for irregularity, on motion, be- 
cauſe it is on debt by original in B. R. Id. 
317. Proceedings ſhall not be ſtaid becauſe 
the plaintiff died before the return,. if after 
the day of the outlawry. Barnes 323. 

If the pl intiff dies after judgment, there 


mult be a /c:re 7 Re or the outlawry wat 


be ſet aſide. Id. 


Where the 8 is not ſpecial, the de- 


fendants may reverſe at their own expence, 
and payment of colts on common appearance; 
if before tranſcribing into the Exchequer, 
common coſts to the exigent ; if after, coſts 
to the time of the reverſil. Barnes 324. 

| Before defendant is returned outlawed, he 
may ſuperſede the exzgent on appearance and 
coſts, but after, there muſt be bail, who 


are bound. to pay the money, without option 
to render the principal. 14. 326. The Court 


will ſtay proceedings on payment of debt, and 
colts in a month. Id. 

If in debt on bond by a wife dum /o/a, the 
huſband is gone abroad and outlawed, and 1 5 
wife, though ſhe appears publickly, 


waived, the outlawry againſt her ſhall be fot 


aſide on motion; but goods taken on cap. 


utlagab. 
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utlagat. muſt be deemed the huſband's, thou gh 
ſworn to be her ſeparate goods; and if ſhe 
has equitable right, ſhe muſt apply in equity. 
2 Wil. 127. 

If a „eme ſole is waived ſpecially, on meſne 


proceſs, and after exigent, and before out- 


law ry marries, the court will not interfere, 
Barnes 321. 


" "87 1 avoided. 
By Plea. 


An outlawry may be avoided 4 in two man- 
ners, by plea, or by writ of error. Co. Lit. 
259. 6. 

If outlawry be voidable for matter appear- 
ing upon the record, the party in the ſame 
term may reverſe it by plea. Id. & Bend. pt. 

137. As, for omiſſion of any -procels. Co 
Lit. 259 6. or variance. Id. { 
It oo does not lie in ſuch ca 


Semb. Dy. 223. a. Or proceſs was ſuper- 


ſeded before ontlawry pronounced. Id. Bend. 
pl. 15. R. Mo. 73. 1 And. 36. 

If no proclamation where the party was 
commorant, at the time of the exigent. Or no 


addition to the defendant. If no return upon 


proceſs. Or the-ſheriff was removed, and 
another appointed upon record before the re- 
turn. 5 Com. Dig. 614. 

So for any cauſe, except want of procla- 
mations; the party ſhall avoid the outlawry 
upon motion, where he comes in gratis 


7 upon 


upon the exigent, * or 3 Salk. 1 
So, if he comes in another term. 1 And. 36. 
So in favorem vitæ outlawry in felony may 
be reverſed by plea, if it be voidable, for 
death, impriſonment, out of the realm, &c. 
Ca. Lit. 259. 6. 

But in B. R. an outlawry ſhall + not be re- 
verſed by plea, but by error only, in the 
ſame term as well as in another, though it 
be error appearing upon the record, 1 Rol. 
743: J. 10. ſed gu? 

If a man comes in upon the return of the 
capias utlagatum, he may plead in avoidance 
of the outlawry a matter which may avoid it 
by plea. Co. Lit. 259. 6, And upon the 
plea and ſecurity given, there ſhall be reſti- 
tution of the goods. Hard. 98. So, if there 
be matter, appearing upon record, to avoid 
the outlawry, the party, who appears as ter- 
tenant, muſt demur, upon return of the in- 
quiſition taken upon the capias utlagatum. 
Hard. 58, 9. And ſeveral tertenants may 
Join in demurrer, 1d. 59. So a tertenant 
may plead the inquiſition. 5 Com. Dig. 614. 
If the defendant pleads, not the ſame 
per. it is tried 2nftanzer.- 1 Burr. 638. 
If an exception goes to ſhew that the out- 
lawry is a nullity, it ayoids it without a writ 


of error. Vid. If error in fact is alledged, 


the court may give defendant leave to plead 
to the indictment; if error in law, there 
muſt be a writ of error. 16:9. 

According to Strange 834. a priſoner muſt 
firſt plead to the outlawry, and that mult be 
tried before he can plead to the indictment, 


He 


MY 
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He may plead ore tenus, the Attorney Gene- 
ral reply ore tenus ; the venire is awarded, 
_ returnable inſtanrer; the jury returned ſittin 
the court ; he may have counſel; but he has 
not any peremptory challenge. II. 
The court cannot aſſign defendant coun- 
ſc], on an outlawry for treaſon, till he has 
leai'ed, and then he may have counſel on 
the collateral matter. 1 Burr. 638, 
The court will allow the Attorney-Gene- 
ral to confeſs error in fact, though not true, 
but not error in law, if not true. Tbid. | 


3. By Motion. 


A man, ut amicus curiæ, may avoid an in- 
quifition upon an outlawry, by matter appa- 
rent in it, upon motion. R. Hard. 86. 

The court will not ſet aſide an out- 
lawry for want of proclamation, on motion. 
Barnes 323. 7 | | 

It is diſcretionary, when to reverſe on 
motion or not; if the defendant hath been 
Jong abroad, the court will not reverſe at - 
the plaintiff's expence. Id. 324, 5, 6. | 

As to reverſing an outlawry by writ of 
error, the caſe of the King v. F. Wilkes, eſq; 
is well worth peruſing. v. 4. Burr. 2527, &c. 


4. By Error. 


Generally, where the outlawry is voidable 
for matter of fact, if it be not in felony, or 
treaſon, it muſt be avoided by writ of error. 
Co. Lit. 259. 35. | 
| E 4 An 
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» Ag outlawry may be reverſed by error, in 
treaſon, or felony. 5 Com. Dig. 614. | 

In treaſon there is not any need of 'a//cire 
facias to the Lords, mediate or immediate; 
ior ne forfeiture accrues to them. N. 'S 
Mod. 366. 

In felony, if it be 1 that the party 
hath no lands, and the Attorney General con- 
feſſes it, there is not any need of a ſcire fa- 
cias. Salk. 49 5. Otherwiſe, where the party 
hath lands, which for felony are forfeited to 
the Lord of whom held. 7419. 

If two are outlawed in the ſame action, and 

only one appears to reyerſe the outlawry, 
error ſhall be in the name of both, till the 
other appears, and is ſummoned, ard ſevered. 
R. Salk. 496. He was obliged to appear in 
perſon, until the Hat. 4 and 5 W. i; M. 
. 0 

If error is brought, and the We Ge. 
neral confeſſes it, the outlawry ſhall be re- 
verſed, and the defendant model tried 
upon the indictment. Salk. 495. 

If he aſſigns error for being out of the 
realm, it is ſufficient to fay generally, rat 
he was at the time of the outlawry aforeſaid, 
Sc. R. 2 Rol. 12. Though he goes after 
the exigent ; for, if he was then here, it 
a de ſhewn on the other part. N. 2 
Rol. 804. J. 45. 

Outlawing a man beyond ſea, is error, not 
irregularity. Barnes 329. 

No bail is given in error of an outlawry, 
"till reverſal; and then it is to appear to an 
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original, te h6-brovght in tue nes: Stra. 
1. 98 xy 5 ais 1 
| . perſon nl for want af; appearance 
to an indictment, for a libel againſt the go- 
vernment, ſhall have a writ of error, ant 
be admitted to bail. Fort. 37. 33 : ob 
 A-writ of error on an outlawry (even 15 
felony) is never denied, if $he: iwitoaliciais 
eis Fort. 2 5 55 THe) 
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gf Th he Party kene after Reverſal. 


If the outlawry i is reverſed, the party Ghall 
be reſtored to all he loſt. If a term be ſold 
by the king, he ſhall be reſtored to the term. 
5 Com. Dig. 615. He ſhall have all his 
lands and tenements. Id. Though the king 
hath granted them to another and his heirs. ' 
1 And. 188, And he may enter upon rever- 
fal of the outlawry, without Feen or 
fore  fattas. R. e 4 

So he ſhall be reſtored to a Daten n 8 to 
an advowſon. So to all his goods and chat- 
tels. To his ſtock in the Eg/i-Tndia or any 
other company, though granted to another 
by privy-ſeal. 5 Com. Dig. 615. 0 

If the king s grantee acknowledges ſatis- 
faction upon a judgment, it ſhall be ſet aſide 


2 in equity, and reſtitution made. 2 Vern. 18. 
| But the profits of lands, received during the 
not outlawry, ſhall not be reſtored. 14. 
; Nor Eaſt-India ſtock granted to A. bf 
ry, Privy Seal, and transferred to him by the 
an Company, wha the reſtitution - was to all 


19}, quod non fuit nobis reſponſum. R. 2 Lev, 
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If a leaſe be made by the Exchequer to the 
Pant of the lands of the outlaw, and 


he levies the profits by“ Excheguer proceſs, 
which by order of the court are delivered to 
him; yet they ſhall be reſtored upon the re- 


verſal of the outlawry. 2 Jon. 101. But, 
if the king's leſſee be outlawed, his term 


ſhall not be reſtored ; for it was extinet, | 


R. Mo. 237. 

A leflee of the outlaw ſhall have treſpaſs, 
for the profits received between the aſſign- 
ment to him, and the reverſal. R. Cro. El. 
270. | . 


IV, FORFEITURE ve, ourLavEr 


1. In e or Felony. 


If a man is outlawed for traaſon or felo- 
ny, he forfeits all his lands and tenements, 
8 and chattels. 5 Com. Dig. 615. | 

So money 3 by his ſervant, and 
brought to his houſe, though not delivered 
to him. Sav. 40. 


* 


2. In perſonal Acbions. 
What Things are forfeited. 


A man outlawed in a perſonal action, for- 
18725 his goods and chattels. And his chat- 
tels real, as a term for years. And the truſt 
of a term. 

If a tenant at will ſows his 6 and is 
outhwed, the king ſhall have the emble- 
ments. 


If 


1 59 ] 

If a church is void, before the outlawry, 
the king is intitled to the preſentment. Sho. 
Parl. Ca. 75. So, if the church becomes 
void after the outlawry, the king ſhall Prev 
ſent. 5 Com. Dig. 615 

So the king ſhall have all the pA: oo of bis 
frechold lands. 2 Rol. 807. J. 32. Vide poſt. 
No. 3. - S0, if the leſſor is outlawed, the 
king ſhall have the profits of his tenant at 
will; for by the outlawry the will is deter- 
mined. * 

If a man be outlawed, after a e 
recovered by him, the king ſhell have the 
profits of all the defendants' lands, though 
the plaintiff can only have a moicty in exe- 
cution. R., 2 U. 517 

If the king's leſſee is outlawed, he forfeits 
his leaſe. R. Mo. 237. 
= So a man outlawed, forfeits ſtock in the 

Eaſt-India en Sc. 2 Lev. 49: 2 Vern. 
313. 

Upon a levari facias, after an 1 

upon an outlawry, a ſtranger's cattle, /evant 
| and couchant upon the outlaw's land, may be 
ſeized and fold; for they are the iſſues or 
profits of the land. R. Shin, 618. Vide poſt. 
No. 3, No. 4, No. 5. 

A bond to 4. who was truſtee for B. will 
be forfeited by the outlawry of B. If a man 
recovers. damages in a perſonal action, and 
afterwards is outlawed, the king ſhall have 
the damages, and execution for them, upon the 
judgment, If the conuſee of a ſtatute ſues 
an extent, and hath the conuſor in execution, 
and alterwards is outlawed, the debt is for- 
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feited, and the king may diſcharge the conu- 
ſor; for his body is not a ſatisfaction. 5 Com. 


Dog. 616. 


If A. hath judgment . B. who holds 
jointly with. C. who aliens, and afterwards 
A. is outlawed, the king ſhall have an ex- 
tent for the moiety of B. though the aliena- 
tion was before the outlawry. R. Lane 20, 
So, if a ſtatute is acknowledged to two, and 


one ſues execution, and afterwards is out- 


lawed, it will be forfeiture of the debt againſt 


both. R. 2 Rol. 808. J. 30. So, if a bond 


be made to two, one of whom is outlawed, 
the whole bond will be * Semb. 
1 Kol. 7, i | 


3. What T, bingo are not forfeited. 


By outliwry in pe actions, a man 
does not forfeit any lands, of which he hath 
an eſtate of freehold. 2 Rol. 807. J. 309. 
Nor a rent-charge fot life, nor arrears which 
accrue for the rent during his life. Hut. 54. 

If A. ſeiſed in fee, leaſes for years, and is 
outlawed. the king ſnhall not have the profits 
during the term. Bro. patent. 3. Vide _—_ 
No. 2. 

So he does not forfeit debts due to him 
upon contract. 2 Rol. 806. J. 52. Or other 
choſe in action. Semb. Sav. 40. Nor the 


equity of redemption of a term. Semb. 2 


Fern. 314. Nor money due to him * 
mortgage. Hut. 

So he does not forfeit a thing, of which 
the intereſt was not veſted in him: as, if 


leſſee 


W forfeit the goo 
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leſſee at will ſows his land, and the leſſor is 


outlawed, the king ſhall not have the emble- 


ments. 2 Rol. 807. J. 35. 


If a feme-covert, poſſeſſed of a 8 


7 years, be waived, the king ſhall not” have on 
term. Id. 806. J. 45. 


If an executor is outlawed, 5 der 106 
, which he hath of the teſ- 
tator's. Id. I. an Nor the goods, which he 
himſelf recovered as executor. Id. I. 3 8 
Nor the cattle of a ſtranger /evant and 


coucbant on his land. R. Skin, 617. Cont. 
Vide ante, No. 2. Poſt. No. 5. 


A leaſe by the king, to a man outlawed. 
will be good; for he hath a capacity to be:a. 


farmer to e R. Mo. 237. 


4. To Fe the Forfeitures ſpall be. 


If a man is outlawed, the forfeitures ſhall 
be to the king. Tho' he is outlawed in a 
perſonal action. : Fan's 

If a leſſor of lands within a county palatine, 
is outlawed, tho' the count palatine hath the 
goods of the outlaw within his precinct; yet 
the king thall have the arrears of rent: for 
it follows the p<rſon. Dub. 2 Nol. 808. J 
40. Lane go. | 

Yet the outlawry in a W in, ſhall 
be for the benefit of the party, if he pleats: 
And therefore if the defendant is taken upon - 
a capias utlagatum. after judgment, upon 
prayer. he ſhall be in execution for the: Party. 
Ca. Pari. 232 3 


The 


J P n ? N 
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The king may grant the vente r. an oüt⸗ 
lawry to another. R. 2 Rol. 188. /. | ay 

Upon outlawry in perfona] actions, the 
beneßt! is granted to the plaintiff, ex gratia. 


85 Hou 3 ſhall be. talen oY an 
Outlaury. 
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Vp on the outlawry a general 2 lies 
agaihit the perſon outlawed. Or a ſpecial 
capias utlagatum, by which the ſheriff is 
commanded, That by the,oath, &c. he en- 
quire what goods or chattels, lands or tene- 
ments, he had on the day of the outlawry, 
and that he extend and cauſe the ſame to be 

appraiſed, Sc. Of: Br. 35. And thereupon ' 
the ſheriff 958 an inquiſition taken by 
him. Tut. | 

If the land 1 5 undervalued, there may be 
a meliut inquirendum. Hard. 106. And ſuch 
Inquiſition muſt be as certain as an indictment 
or declaration. Semb. Id. 58. And, therefore, 
if it finds ſeveral parcels of land, without 
ſaying of what nature, it will be bad; tho'. 
it mentions the value and tenant's names. R. 
223730... nm = I 

But it is ſufficient, if it ſhews the value of 
lands 7: toto, tho' it does not ſhew the value 
of every particular parcel. R. 1d. 7. So, if it 
finds two marſhes of ſuch a value in the poſ- 
ſeſſion of B. tho' it does not ſay how many 
acres. R. Id. 59. Or a cloſe called D. tho' it 
does not mention quantity, or quality. Id. 76. 

So of 6 cloſes of land and paſture, of a 
meſſuage or tenement, Cc. are cent; for 

being 


i a H 


being only an office for information, ſo much 
certainty is not neceſſary, as in an office to in- 
| title. R. 1d. 191. 

= The return may be 1 in ey and 
quaſhed for part. R. Id. 59. | 

If there be a variance in the outlawry re- 
1 to the Exchequer, from the record in 
C. B. it may be amended. R. Id. 7 

An information lies in the Excheguer, in 
nature of trover, againſt him who hath goods 
of the outlaw, and does not deliver them. 
R. per Hale, 1 Mod. go. 

After the inquiſition returned in C. B. a 
tranſcript thereof ſhall be tranſmitted to the 


3 WW | a tl 


, Exchequer, and thereupon a /cire facias goes 
E againſt him, who hath W of the outlaw i in 
5 his hands. Lut. 331. 
4 By bill, by the Attorney 9 the Ex- 
cbeguer, a diſcovery of his real and perional 
e Jeſtate and the grants made of it, may be re- 
h quired; for the outlawry is in the nature of 
t a judgment for the king. R. upon Demurrer, 
„ Hard. 22. 
it A common perſon may demand a diſcovery 
00 againſt an ou law, by bill, to enable him to 
L. take out execution. 1d. 

Where a man 1s outlawed in a perſonal ac- 
of tion, the king may take the profits of his 
ue freehold: As, the rent, corn, graſs, &c. 
it 2 Rol. Eo8. J. 5. And may grant to another, 
{= to levy the profits in his name. 1a. J. 22. 
ny 90 he may make a leaſe to the outlawed per- 
it A% himſelf ; for he is capable as a farmer. 
6. R. Mc. 237. Vide infra. 
in a Ihe cattle of a ſtranger /evant and couchang 
or 


upon 
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add land; ſhall be taken as the inder of 
the land. R. 1 Salk. 395. 5 Mod. 117. 80 
the cattle of a commoner or tenant in com- 
mon, if his title 1 is not found by the inquifi- 
tion. 1 Salk. 395. 
It is the uſval courſe of the Exchequer, 
to grant a leaſe of the lands of the outlaw, to. 
the party, who ſues the outlawry. Ca. Parl 
72. Hard. 106. R. Mo. 237. And the leſſee 
may take the profits, to the value extended, 
but not the other profits, if they are of greatet 
value, before a melius inguirendum, which 
finds-thefull value. R. Hard. 106. So the 
party; at whoſe ſuit he was outlawed, may 
obtain a grant of the lands, by privy ſeal. 
5 Com. Dig. 618. 
If the lands of the outlaw are ſeiſed, and 

the inquiſition returned, the outlaw, by his 
feoffment, or ſale af ter würd, cannot defeat the 
king, Sc. of the profits. R. 1 Lev. 34. So 
they cannot be afterwards extended by elegit, 
upon a judgment before the outlawry. R. Ca. 
Parl. 75. R. Hard. 106. K. if there be no 
covin. Salk. 495. | 

The heir or feoffee of the gefendant, mal 
be bound by the outlawry. 1d. 395. 

The king has not the poſſeſſion of freehold 
land; for he cannot grant or leaſe generally. 
2 Rol. 808. JI. 15, 20. Neither can he plow 
the land, to ſow. Id. I. 7. Nor ſeiſe the land; 
for then upon pardon, or reverſal of the out- 
lawry, he would be put to ſue Iivery. Id. I. 
12. Neither can he cut . or underwood, 
Id. I. 10. 

A man outlawed, may make a feoffment, 
whereby 


"SY 


| whereby the king: is deprived of the ſubſc- 
W queat profits. Id. J. 17. But this is intended 
of a ſeoffment before ſeiſure for the king. 
W 7 Lev. 34. 1 Salk. 395. 

If he levies a fine before einde . alla 
= paſſes. R. 1 Lev. 33. Raym. 17. Or makes a 
W bargain and ſale. Semb. I Lev, 33 
= Before ſeiſure, execution may be upon the 


land by elegits Semb. 1 Lev. 33. R. Hardr. 75. 
So, if, belong the inquiſition returned, he 


| | makes a leaſe bond fide for a valuable conſider- 
cation. R. Hardr. 101. And an aflignment by 


ſuch leſſee, after the In returned, will 
be good. R. Id. 42 
A ſtranger ere ih before ſeiſure, may 


enter and maintain an ejectment. R. Id. 176. 


By a feoffment after ſeiſure, the eſtate paſſes 


The leſſee of lands ſeized by outlawry 
ſhall account for the profits, (which he might 
have received without his default,) to an- 


other creditor of the outlaw, who hath an in- 


tereſt in the land. Hardr. 106. 

Perſonal chattels are forfeited and veſted in 
the king by the outlawry, before inquiſition 
found. R. 1 Salk. 395. But chattels real, and 


the profits of land are not forfeited, till in- 


quiſition found. Id. 
Upon an inquiſition on an outlawry, àa term 


for years cannot be ſold by the ſheriff; for 
the profits only are n to the king- | 


Semb. Bunb. 104. 


If a man is outlawed in a ſeat ativan. and 


there iſſue an extent, inquiſition, and evari 
Vol, II. F facias, 


to the feoffee, tho' the king ſhall have the 
profits during the outlawry. 1 Sal. 395. 
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Jacias, and clad; is levied thereon,it i may not be 

paid to the plaintiff on motion, tho' the de- 
fendant conſents, if no one conſents for the 
crown; for it belongs 0 the —_y if a Seals: 
is not taken out. N mn a 


Capias Urligatum: 


208 outlawry returned, the plaintiff hall 
have a capias utlagatum againſt the defendant. 
Vide ante No. 5. or ſpecial againſt him, his 
goods, and lands. And thereon an inquiſi- 
"_ ſhall be taken and returned. 5 Com. Dig. 

. Vide ante pleading in rt No. 6. op 
this ſubject 3 at date | 


QUARE INT EDIT. 


I. What Remedy for a G3. 


Remedy by law was provided for the c te- 
covery of a church, or for its revenues. 

By the common law, there were three writs 
for the church ſelf, viz. right of advowſon, 
guare impedit, and aſſiſe of darrein preſent- 
ment. 2 Ins. 357. 

For the revenues of the church, the par- 
ſon had remedy for his lands and tenements 
by Juris Utrum. This mode of proceed- 
ing is now ſeldom if ever uſed, as the parſon 
hath all the ſame remedies, by treſpals, 
ejectment, Sc. as any other perſon ; and 
which are more eaſy, imple, and expediti- 
ous, 


kn 2 „ Af 2A. oO oo» 
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1 67 F: N 
ous, and better known. in ab mode of pro- | 
e 


II. : Right of Advou on. 


By the common law, in all caſes where 


duction, againſt the king, the rightful patron 
would loſe the advowſon, if he did not recover 
the inheritance of it by a writ of 1 of ad- 
vowſon. R. 6 Co. 49. 2 1nft. 357, 8. Tho 


full, was made by uſurpation. Tho' 


But in all theſe caſes the patron, ſeiſed of the 


of right of advowſon. F. N. B. go. B. F. 
So, before the „at. de donis 13 Ed. 1. A 
patron who had a fee ſimple conditional, if 


ſhould have had a right of advowſon. 
So, it he, who had a right to collate, was 
ouſted by a plenarty upon a collation with-, 


out title, he ſhould have had a writ of right. 
6 Co. 50. a. 


as of a church. F. N. B. 31. C. E. 


patron ſhall wo eagEs have a right of ad- 
vowlon. Id. 30. E. 


the church was full by inſtitution, againſt a 
common perſon, or by inſtitution and in- 
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the preſentation upon which the church wo 


patron was an infant, feme covert, Cc. 6 A 
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advowſon in fee, may have remedy by the writ 


he was ouſted of the advowſon by uſurpation, 


A right of . lies for this advowſon 
of a vicarage, prebend, chapel, &c, as well 


If a parſon who ſues in the ſpiritual court 


for tithes to the 4th part of the ad vowſon in 
value, be prohibited by an indicauit, his 
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80 it Bea of: a moiety, or third, or fourth 
part of a church. Id. 30. D. And, by com- 
mon law, of a leſs part; but that is now 
ouſted by Hat. Weftm. 2. 5. F. N. B. 30. E. 

If A. and B. are ſeiſed of an advowſon, 
and to the heirs of B. they may join in a 
right of advowſon for the benefit of him who 
hath the fee. Id. 30. F. 

But a right of advowſon does not lie by a 
tenant for life, or years. Id. 30. B. Nor, 
by tenant by the courteſy, or in dower. Id. Nor, 
by a tenant in tail fince the flat. de donis, tho 
he has a fee expectant. Id. 

If a man had purchaſed ar advowſon, to 
which he had never prefented, he ſhould not 
have had a right of advowſon before the fer. 
Weſtm. 2.5. but his advowſon was loſt, 2 


Tift. 358. 
How the Proceeding i in it lull: be. | 


In a right of advowſon, the proceſs 
fhall be ſummons, and grand cape. And 
the ſummons ſhall be made upon the glebe, 
which ſhall be feiſed into the king's hands 
upon the grand cape. 5 Com, Dig. 343. 

The plaintiff ſhall count of the poſſeſſion 
of his anceſtor, or his own poſſeſſion. F. N. 
B. 30. B. And ought to lay the efplees in 
the parſon, in taking fit hes, oblations, &c. 
Id. 


The tenant ſhall come and make drbeijee; 
Id. C. And ſhall have a view of the church. 
5 Com. Dig. 343 

So he may join the m/e by battle, or the 
grand atiiſe. F. N. B. 30. C. : 
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In the caſe of the king, the tenant cannot 


tender a demy-mark, to inquire of the ſeiſin 
alledged by the king in his court, as he may 


in the caſe of a common perſon. Id. 31. D. 


III. Afiſe of Darrein Preſentment. | 
| 1. When it lies. 


An aſſiſe of darrein preſentment lies, where. 


a man, or his anceſtor, has preſented to a 


church, and upon a ſubſequent avoidance, 


another uſurps upon him. 


So, by the fat. Weſtm. 2. 5. the heir, or he 


in reverſion, ſhall not be prejudiced by a pre- 
ſentabion by his guardian, or by tenant in 
dower, by curteſy, for life, or for years, or 
by the donee in tail, but that he may have 
ſuch action poſſeſſory at his full age, or when 
the reverſion comes into poſſeſſion, as his an- 
ceſtor might have had upon the laſt preſenta- 
tion in his time. n 


So he ſhall have this writ, though the laſt 


preſentation was made by tenant by the cur- 


tely, in dower, for life, or for years; if thoſe 
eſtates did not commence by the grant of the 
plaintiff himſelf, F. N. B. 31. G. So, if a 
guardian made the laſt preſentation 1a right 
of the plaintiff, then an infant. Id. J. Or a 
ſtranger, by uſurpation upon the plaintiff, 
then an infant. Id. Or a ſtranger, by uſurpa- 
tion in time of war, tho' the plaintiff was'of 


full age. I. 
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. When not. 


An afliſe of n Sine Joon not lie 
by one coparcener againſt another. F. N. B. 
32. A. Nor if tenant for life, or for years, 


claims by a leaſe: from the ' plaintiff himſelf, 
Id. 31. J. Or, if an infant purchaſes an ad- 


vowſon, and an uſurpation be made upon 
him. Id. Or, if an uſurpation be upon 
a'feme covert, who purchaſed the advowſon, 
2 Inſt. 360. So, if a . dee be a ws 
Sc. Id. 3 FEE 71 | 


8 


3. How the Proceeding ſhall be. 


The proceeding i in an aſſiſe of darrein Pre- 


ſentment is conformable, in many reſpects, 


to the proceedings in an aſſiſe of novel diſſei/in, 
Vide Com. Dig. 1 V. tit Aſiſe of Novel Diſſe Vin. 
and Booth's Real Actions. 210. 262. 
Buy at. Mag. Chart. 13. it ſhall be coram 
Tuſt. de Banco; tho before it lay in B. K. 
3 

Plenarty is no bar in an aſſiſe of darrein 
preſentment, any more than in quare impedit, 
if it was not for 6 months before the writ 


purchaſed, Dy the Hat. Weſtm. 2. 5. 21nft. 360. 


IV. 8 
When it Lies. 
Dare Impedit is an antient writ, which 


lies by him, who, being in poſſeſſion of an 
advowlon 
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preſentation to it. 2 Inf. 3 


By the fat. Meſim. 2. 2 2 1. 6. If any, 


not. having right, preſent during the mino- 
rity of an infant, in the time of tenant in 
dower, by the curteſy, for life, for years, in 
Fg of tenant in tail, Sc. the infant at 
Hage, he in reverſion, and the iſſue in 
tail, may have the ſame remedy for recover- 
ing the poſſeſſion of the advowſon, as his 
laſt anceſtor, Ge. might have had in his 
time. ' The ſame remedy is for a eme covert, 
or man of religion, if the uſurpation be 
during coverture, or vacation. 2 1nft. 353. 
- And, therefore, an infant, who has an 


advowſon by deſcent, after — full age, hall 


have a guare impedit, or darrein preſentment, 
though the uſurpation was upon him during 
bis minority. 2 1. 358, 9. So an infant 
may have it during his minority, when he 1s 
out of wardſhip. 1. 489, 

An infant ſhall have a guare 3 if an 
uſurpation be upon him, tbough his anceſ- 
tor purchaſed, and never preſented to the 
advowſon. 1d. | 

So, the heir of him in reverfion, after an 
uſurpation in the time of tenant by the cur- 
tely, in dower, for life, for years, tenant 
by ſtatute- merchant, ſtaple, or elegit. Id. 
and Jon. 48. So, the iſſue in tail, after an 
uſurpation in the Lit e of tenant in tail. 
2 14%. 359. Jon. 49. So, the ſucceſſor bf 
him in revertion, if an uſurpation be upon 
the leſſce, Cc. of an eccleſiaſtical perſon. 


hems, Yor. 48. 
| FX" N But, 


advowſon of a church, is Saen in- his 
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But, if an infant telle an advowſon, 
8 an uſurpation be upon him, he is not 
within this ſtatute, 2 Ia. 358. So the 
leflor himſelf is not within this ſtatute, 
though the heir is, when the uſurpation is 
upon his leſſee, Sc. 2 Inft. 359. Nor a 
man in remainder, nor his heir. Id. 

A fene covert ſhall not have aid "0 thi 
ſtatute, if an uſurpation be, during the co- 
verture, to an advowſon purchaſed by her, 
Jon. 49- 
If an uſarpation be upon a biſhop, or 
bother eccleſiaſtical perſon, his ſucceſſor fall 
not have a quare impedit; for the ſtatute aids 
only upon an uſurpation in the vacation, or 
when the anceſtor could not have remedy at 
the time of the 2 45 Semb. Jo 47. 
49 3'-v- BNG-" 


PROCEEDING in en, Inpeit 


1. The Proceſs. 5 


All writs "af advowſon in a church, viz. 
right of advowſon, quare impedit, and aflize 
of darrein preſentment, by a common perſon 
ſhall be in C. B. Reg. 29, 30. But a quart 
impedit by the king, may be in B. R. or C. B. 
EF. Ne: Þ- 38 oe 

The proceſs in quare impedit is, 1 
attachment, and dilireſs. 1 Brounl. 1 58. 
2 Inſt. 124. And by the common law it was 
diſtreſs infinite. 2 IA. 124. 

But now by the flat, Marl. 52 H. 3. 
c. 12. if the defendant does not ap pear, og 

| Ca 


it, 


„ 


| caſt an eſſoĩn on the firſt diſtreſs, or before, 
there ſhall be judgment for the plaintiff, and 


a writ to the biſhop. Though upon the 
ſummons or pore, the defendant was not ſum- 
moned, but nil returned. 5 Com. Dig. 


WL i - | | 

5 the fat. of Marl. the ſheriff ought to 
make ſummons by good ſummoners, and re- 
turn their names upon the original. 1 Brown. 
158. And if the ſheriff does not do it, di/- 


ceit lies againſt him. Id. and Dy. 353. 6. 


The ſummons ſhall be ſerved upon the 
defendant, or at the church door. 1 Browzl. 
158. 2 Mod. 265. And if he be not actu- 
ally ſummoned, there ſhall not be judgment 
upon default at the diſtreſs. R. 1 Mod. 248. 
2 Mod. 264. EX OT nn BUR 

If there are two defendants, and one does 


not appear, Cc. upon the firſt diſtreſs, the 


plaintiff ſhall have judgment and a writ to 
the biſhop, though the other defendant ap- 
pears, and perhaps ſhall have a writ to the 
biſhop alſo. 2 Inft. 124, 5. R. Bendl. pl. 
136. And if all the defendants make de- 
fault upon the diſtreſs, the plaintiff ſhall 
have judgment againſt all, for all are ſup- 
poſed diſturbers. R. Mo. 81. But upon de- 


fault after continuance, there ſhall be a di/- 


tringas, inſtead of a petit cape. 2 H. 4. 1. 6. 

But before a writ to the biſhop, the plain- 
tiff ought to make title, and there ſhall be 
proceſs to inquire of four points. R. Mo. 81. 
Vide poſt. No. 11. He ſhall make title. 


Bendl. pl. 136, 207. 


At 
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At the return of the ſmmans;. or fone, 
the defendant may have the common eſſoin. 


2 Inft. 125. 1 Brownl, 159. 8 eſſoin 
de malo Lecti. Semb. 2 Inſt. And if 
there are ſeveral defendants, one may be eſ⸗ 


a nog after another. 1 Brounl. 159. But 
the defendant ſhall not have an eſſoin de ſer- 
vitio regis, ultra mare. 2 Inſt. 125. 1 Brownl, 
160. Nor ſhall have e nor his age. 
1 Brownl. 160. 

By the Hat. 12 Ed. 2. fl. 2. after default 
and re-ſum mons, the defendant ſhall not have 
an efloin, R. Cro. Car. 3414. 

If the defendant caſts an eſſoin, the plain- 
tif ought to \adjourn it for fifteen days, other- 
wiſe he ſhall be. nonſuited. 1 Brownl, 1 59. 
Dalt. 81, 2. And at the day given by the 
2djournmen*; the defendant. need not appear, 
nor before the return of the 4; HRT ONS 
1 Brownl. 159. | 


By the coinmon law, and now by 1 fat. 


art. ſup. chart. 15. in ſummonſes and attach- 
ments, there ought to be fifteen days exclu- 
five at leaſt between the Zeffe end return, in 
which time, at twenty miles per diem, any 
one may come from the extreme Part of 
England. 2 Int. G <5 

By the Hat. Marlb. 52 IT. 3. c. 12. In 


darrein preſentment, or quare impedit, there 
ought to be only fifteen, or twenty-one days 


before the return. Or a longer day may be 
given by conſent of parties. 2 Inf. 124- 
But ſuch conſent ought to appear upon te- 
cord. Id. | 

The 
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W truly as it is, 


E 1 


The ſummons ought to be teſted the ame 
Jay it iſſues, that there may not be any pre- 
judice in reſpect of __ —_ 30. 66 Bro. 


24. m_ wars 


# 


| Original: yp | Sits. 


An e in 1 guare impedit may: be: ſhed 
4: ecclęſia, which always imports a rectory, 


So it may be | 
by common law, or at leaſt by the fat. 


or parſonage. F, N. B. 32 H. 


Weſim. 2. c. 5. de capellis, prebendis, vicariis, 


| hoſpital, priorat', abbat et aliis domibus, que 
funt advocationibus aliorum. 2 Inſt. 263. 


2 Rol. 98. And therefore of an archdeacon- 
2 R. 1 Leo. 205. 1 And. 241. 


The writ ought to name the advowſon 
vix. eccleſia, vicar, Cc. 


F. N. B. 32, H. 33. FG. Yet wont oe 
in the disjunctive, 44 ecelgſiam five hoſpital, 
it is good. R. Cro. El. 791. 

Vet the, writ may - be- general, and the 
count ſpecial: as, if a guare impedit be 
brought by him who has only a 'moiety of 
the advowſon, or the advowſon medietatis 
cccleſiz, the writ may be general, preſentare 
ad ecclefam, and the plaintiff ſhall count 
upon the ſpecial Wehe F. NI B. 33. ts 
5 Co. 102. 6. 10 Co. 135. 

So, if the plaintiff has only the nomina- 
tion, collation, Cc. and not the right of 
preſent tation, the writ ſhall ſay preſentare,' 
and the plaintiffſhall count ſpecially, F.N.B. 


33. B. C. D. E. and if it be zominare, it 
abates, 1 Brown. 1 59. 
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So the writ may ſay generally, gue ad noſ. 
PRs Hectat donationem, and the count de. 
clare by what title. 5 Com. Dig. 257. 

But if there be a diſtinct patron, and in- 
cumbent of one moiety, or part of a church, 
and another patron or incumbent of the 
other moiety, or part, the writ is good, if it 
is ſpecial preſentare ad medietat'. &c. eccleſie. 
R. 10 Co. 135: b. And ad rector medietab, 
or medietat rector is of the ſame import, 
7 Un, vo. " 

In what county it ſhall be brought. Vide 
Action, Div, XII. No. 1, Cc. 

If it abates by death, it may be brought 
by Journies Accompts, 1 Brownl. 158. $0 
ſummons and ſeverance lies, if one Fa 
will not ſue. Id. 

The plaintiff may have ſeveral gur impe- 
ditt againſt every defendant. 5 Com. Dig. 


1 155 
: . Declaration in Quare Impedit. 


If one defendant appears before the others, 
the plaintiff may declare againſt him mul 
cum, Cc. 1 Brownl. 159. 

A quare. impedit ſhall be brought by the 
king, in right of his crown, or upon a title 
by lapſe, or by a common perſon. 5 Com, 
Dig. 2777. 

Several, who have the ſame title, may 
Join. Mo. 184. A man, who has the nomi- 
nation, and another, who has the preſenta- 
tion, 8 join, if a ſtranger preſents. Dy. 
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48. 4. in narg. Or have ſeveral guare impe- 


Ip Mo. 49. Dalt. 48. 


An executor or aim may have a 
guare impedit upon an avoidance in the life 
time of the teſtator, Cc. 5 Com. Dig. 278. 

If a grant of the next avoidance be to two, 

and one releaſes to the other, the releaſee 
alone may have a quare impedit. R. Mo. 467. 

A quare impedit is uſually ſued againſt the 
patron, who preſents the incumbent who was 
preſented, and the biſhop. 1 Brownl. 159. 
But the writ does not abate, if the biſhop is 
omitted; and therefore it will be well to 
omit him, if the church is full. Hob. 320. 

Yet the biſhop, if he is omitted, may 


| preſent by /apſe, except when a ne 4d. 


mittas is ſued by the plaintiff within fix 
months. Semb. that the biſhop may preſent 


vy /ap/e tho' a ne admittas be delivered within 


fix months; but he cannot admit the clerk 
of the party, or of any other preſented within 
fix months. 5 Com. Dig. 278. To the laſt 
point cites F. N. B. 48. L. Sed qu. if he 
can admit any one, if a ne admittas is deli- 
vered in due time? | | 

The writ may be againſt the patron alone, 
omitting the incumbent ; but then the plain- 
tiff ſhall not have a writ to the bithop to re- 
move him, if he was admitted, pendente lite. 
Co. Lit. 344. 6. F. N. B. 35. C. 


In a right of advowſon, the incumbent 


| ſhall not be named. Heb. 319. Nor ſhall be 


removed, if the plaintiff recovers. 1d. S Sav. 
109. 
It may be againſt the E alone, 


2 = „ where 


_— 
— 
- —_— 


— — 


— — 3 
. — 
—— . — - 
= — 


I 

fk 

4 
4 8 
+ Y * 
. 
3 
En 
THI 
* 8 
5 7 

£ 
3 

i 
| g 
LU” 4 
1 
, 
TI 
1 
\ % 
16 vi 

£ | 
13 

„ 
Wt} 
1 LY 
© VE 

is 
i 
I - a 
1 
We. 
v4 
#4 
1 
1 
1 
1 

BA 
is 
1 
44 

1 
80 
iN 
a 
\ 
—_— 
263 
18 : 
1 
5 
4: ! 

1 * 
4 5 
bY 


— 


178 


where the pattron is not diſturbed, nor bas 
prejudice by the ſuit As, in quare impedit 
upon an avoidance by ſimony of the incumb- 
ent. Semb. Lut. 1089. R. 3 Lev. 16, 206. 
In guare impedit by Kiew who has the no- 


miznation to a church in the preſentation of 


an abbot, which comes to the king, and he 


preſents a clerk, without any nomination, the 


guare impedit ſhall be againſt the incumbent 
alone; for the king cannot be a diſturber, 
R. Dy. 48. 4. | 

So, where the Pr AIR 18 collated by 
lapſe, or is the only difturber. 1 Leo. 45. R, 
2 Leo. 58. e 8. C. But more Hum. 


| Alſo Vide 7 Go. 25 . 8. There it was 


reſolved that the writ ſhould abate, for vari- 
ous reaſons. Alſo, that the patron ought to 


be named, but this was not collation by 
lapſe, the biſhop diſclaiming, except as or- 
dinary. This caſe in 7 Co. contains great 
and very extenſive learning on the ſubject, and 
ſeems to be the beſt J have met with in the 
books. There is a very excellent caſe and 
very full in Hob. 315. Elvis Kut. v. Areb— 
biſhop of York and 9 8 

As to the doctrine of collatipg by lapſe, 
Vide Heb. 916, 317. 319, Se. Vide alſi 
Burns Eccleſ. Lan Tit. Advouſon, 1 V. p. 
20. Cc. 

It thall be cavind the incumbent alone in 
every caſe, where the intereſt or eſtate of the 
patron 3s not deveſted by the judgment! in the 
quare impedit. R. 7 Co. 26. 4. And it is ſafeſt 
not to make more defendants than neceffatj. 


Hob. 320. 
It 
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If the patron is not named, a defending 
when he ought, if it be not pleaded i in abate- 
ment, it ſhall not be error. R. 2 Cro. 651. 


1a the nen only. Keil. 53. 4. 


of 112 ſorw a Title to the Advouſmn. 
The plaintiff i in quare impedit muſt alledge 


a title to the advowſon in ſome one, from 
whom he claims by deſcent. Hob. 132. {ide 
infra} For a preſentment without a title to 
preſent 1s not ſufficient. Vaug. 57. And ge- 
nerally it ought to alledge a ſeiſin in fee. 
But, that he was ſeiſed generally, ſnall be 
intended in fee. 8 H. 5. 4. 5. So ſeiſin for 


W life is ſufficient, Semb. Id. I conceive there 


is not a doubt. 
Seiſin by purchaſe is ede N Or by 


grant of the next avoidance, Id. & Lut. 1. 


Or by grant of an eſtate for life, for years, 


or other particular eſtate. Semb. 5 Co. 98. 4. 


Here I conceive there 1s not a doubt. 

Or he may alledge a title to the advowſon 
in himſelf. Hob. 102. And a title to the ad- 
vowſon, as well as preſentment, ought to be 
alledged in the caſe of the king, as well as of 
a common perſon. N 57. So the king 


| ought to alledge in what right he is ſeiſed. 


I Fo 22 


If the plaintiff claims by a gift in tail, he 
muſt alledge a title to the advowlon in the 


donor, "ou derive his title under the donee. 
Hut. 


againſt 


So, where the king is patron, it ſhall be ſued | 


If 1 plaintiff claims a right to preſent 
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againſt common night, he muſt ſhew the 
1 commencement of it: As, if he alledges pre- 
ſentations by turns, he muſt ſhew how this 
commenced; by preſcription, compoſition, or 
0 | otherwiſe. Dy. 299. 3 Leo. 163, 4. 
* | Yet if A. was ſeiſed of a manor to which 
an advow ſon, viz. to preſent twice, belongs, 
Sc. it is ſufficient, for this ſhews a fre 
tion. R. Dy. 299. 4. 
fil I The plaintiff: muſt os becher the ad- 
i vowſon be appendant, or in groſs. Semb. Lut, 
= 1. Vaug. 7, 8. But if the 490 < Sur him- 
ſelf to a preſentation by a ſimoniacal contract, 
it is ſufficient to alledge a preſentment by ſuch 

a one, cui de jure pertinuit, without ſhewing 

What title he had to the advowlſon ; for the 
king is a ſtranger to it. Semb. Lut, 1093. [ 
conceive this is clearly lav. 

If the plaintiff alledges that he was ſeiſed 
of the advowfon, - /ez/tcef to preſent every firſt 

turn, it will be good. R. Mo. 867. 

The plaintiff muſt ſhew a title in himſelf 
before the avoidance ; and therefore if the ac- 
Ceptance of a plurality; by which the church 

is void, be alledged at a day before the grant 

'F of the next avoidance, by which the plaintiff 
Ig claims, it will be bad. R. after verdict for 
Li | the plaintiff. Dy. 129. 6. Bend. pl. 79. 

If there are ſeveral plaintiffs, and they vary 
in title, the writ abates. R. Mo. 184. 

If tenants in common make compoſition 
to preſent by turns, the plaintiff in his count 
muſt mention the compoſition, if guare im- 
edit is brought before the compoſition is 
executed, i. e. by each having preſented in 
turns 
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tioned. Dy. 29. 4. 


cord, or by deed. R. 1 Sall. 43. 


4. 4 Salt. 44. 


R. 1 Brownl. 165. : 


avoidance, Semb. Dy. 129. 6. This, 


| pretend is law. 


[ 


turns; but if quare inpedit is brought after 
compoſition executed, it need not be men- 


But by Dy. 259. 5. 299, 4 3. It ſhould ſeem, 
that in every caſe where the plaintiff ſhews a 


right to preſent by turn, he ought. regularly 
to ſhew how ſuch right commenced, by pre- 
ſcription, compolition, or otherwiſe. : 

It may commence between parceners, 
joint-tenants, and tenants in common, by re- 


A compoſition by parceners need not be 


ſhewn ; for it may be without deed. * 29. 


Where the plaintiff claims a turn to an ad- 
vowſon appendant, he need not ſhew the 
commencement of the preſentation by turns, 
whether it was by preſcription, compoſition, 
or otherwiſe; for the appendancy imports a 
preſcription. Dy. 299. And the plaintiff may 


claim the entire advowſon when it is his turn. 


In quare impedit by a grantee of the next 
avoidance, he muſt ſhew that it is 1 next 


L ap- 


5. The Plaintiff muſt alledge a Preſentment. 


The plaintiff in guare impedit ought always 
to alledge a preſentment by himſelf, or by his 


anceſtor, or ſome otherunder whom he claims. 


Vaug. 7, 17, 57. Tho' the advowſon be veſted 


in the patron by act of parliament. Semb. 3 
Lev. 436. Cont, 21 Ed. 4. 3. 6. And regu- 
Yor, 1h, G larly 


5 ws ET 


———— te COeegs > Io — — 
— — = 


— — — — pe * * 
, — 2 _—_ = kq_ 
— n n % - = 


—  - 


7 
Wo ab A IRC OS OR. 


PURITLCTE K 


9 


— 
3 


SEEN AED 


2 3 ond 1 


. < * I Py 1 > he 
— — "WI 8 
* = = _ * 


0 


— 
9 


— 


bo xv s "Sor $5 2 op — 
P ———————— IO 


"Bf © 


— 


— —— — — 
— — 
— - 
— 


3 
þ 
1 
* 
© 
9 
[1 * 
+ BY 
| 8 
+ Wi 
. 
"7 
1 
U 
{3 
HEY 
* 
7 
3 
. 
18 
1 
[4 
LY 
#7 
3 
13 
FE} 
+3 
£3 
43 
FE 
1 
7-4. 
11 | 
10 
1 
14 
} N 
1 
1 
„ 
434 
19 
1 
in a 
Kc iT 
* 
. 
14 
. 
1 
4 
155 N 
51 | 
9 
. 
F 
7 
=. 
3 
1 
£ 
ny” 
9 — 
2 
Ba 
3 
1 
1 
"235 
N 
14 
4 


———— — —— — 
. ͤ——.. Hs =, 


9 gn Wt —ů eee 


82 1 

larly a —_—_ ought. to be alleged to 
have been by him who has the inheritance, 
5 Co. 97. 6. But it may be alledged to haye 
been by him, from whom the plaintiff claims, 
2 Inf. 356. 

If a preſentment be alledged by a tenant 1. 
life, for years, or other particular tenant, it 
is ſufficient for him in reverſion. 5 Co. 98, a, 

So, if the plaintiff ſhews a grant of the next 


avoidance, and alledges a preſentment by a 
grantee, it is ſufhcient for him, who claims 


under the grantor ; for he preſented in right 


of the grantor. 5 Com. Dig. 280. 

A purchaſer may erg a preſentment by 
the vender. 2 Inf. 

In quare impedit by ani for life, or years, 
it is ſufficient that the plaintiff alledges ſeifin 
in the leſſor, the demiſe, and a preſentment 
by the lefſee himſelf. Dab. Hob. 285. R. 1 
Leo. 230. 1 am inclined to think there is not 
much room for doubt. 

The plaintiff may alledge preſentments by 
the grantor and the grantee of a particular 
eſtate, and it will not be double. 5 Co. 98. 4. 
Cro. El. 518. 

If the plaintiff alledges a preſentment, 
without a precedent title, he muſt ſay that it 
was tempore pacis. 1 Mod. 230. But he need 
not, if a precedent title be alledged. Id. 

If a preſentment be alledged by a common 
perſon, he mult fay that the clerk was * 
inſtituted, and inducted, Bend. pl. 29 

If by the king, or by him, who Nth 
himſelf by the king, that he was n/7ured is 
ſufficient. 1d. 

2 | The 
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The laſt preſentment regularly ſhall be 
mentioned,and therefore if the biſhop preſents 


in guare impedit ſhall make mention of that. 
3 Leo, 18, Dale. 75. But if there be an uſurpa- 
tion upon the king, a grantee of the next 
avoidance need not mention that, but only 


280. 0 : | 
The crown as well as a ſubject muſt al- 
ledge a preſentation ; and a commendam reti- 


nere is not ſufficient. Stra. 1006. But the want 


of it is cuced by verdict, 1þ:g. 


6. The Plaintiff muſt alledge Difturbance. 


The plaintiff in guare impedit ought to al- 


| ledge a diſturbance. And, if it be by an ex- 


ecutor or adminiſtrator upon an avoidance in 
the lite of the teſtator, &c. a diſturbance in 
the life of the teſtator, Se. 18 ſufficient. R. 
Sav. 95. Lut. 2 | 

But the plaintiff ſhall not ſay in refardatione 


, 


W executionis teftamenti. R. Sav. 95. R. I Leo. 
205. 8 8 


7. Pleas in Quare Impedit. 


In Abatement. Misnomer, Fe. 


To a declaration in guare impedit the de- 


join in plea, or plead ſeverally. Bro. Qu. Imp. 
1 57 1 65 . | : 


The defendant may plead in abatenfent, or 
to the action. 5 


by lapſe, upon the next avoidance, the patron 


the laſt preſentation by the king. 5 Com. Dig. 


fendants may imparl. And afterwards may 
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An ordinary cannot plead in abstetzent, 
or caſt an eſſoin, without YE himſelf « 
diſturber. . Hob. 200. © 
In abatement the Jefendatir may blend; chat 
the plaintiff or defendant is miſnamed, or has 
a falſe addition to his name. Bend. pl. 109. 

So they may plead variance between the 
count and writ. Salk. 5 59. That there are two 
churches, and neither without addition, &c. 
or, that the church is miſnamed. 5 Com, 
Dig 280. | 8 

The incumbent may plead e 
that ſuch an one is net named a defend 
when he ought to be. 7 Co. 25. 6. Hob. 15 
Vide ante No. at | 

But th- biſhop cannot plead i in bete 
that the patron is not named. Hob. 317. 

He may plead another guare impedit de- 
pending for the ſame diſturbance. R. 1 
Brownl. 163. So, tho' it is for another diſ- 
turbance for the-ſame avoidance. R. Hob. 
137. Or adds another defendant, R. Hob. 
F290, 

85 he may plead i in Sonde unt FE TT 
ſentment. 5 Com. Dig, 281. 


. Plenarty. 


So he may plead plenarty, before the writ 
purchaſed, of the preſentment of the plaiotift 
himictf, T5 D 11. 6:2. Sd FOE 
he does not ſay, that the plenarty was for 
fix months. 1d: R. by common law ; for by 
inſtitution and induction; -or by inſtituti- 
on only, againſt a common perſon; the 
church is full, and the plaintiff Hall bo 
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his preſentation hac vice for ever. R. 6 Co. 


232 õĩ ?ùr!PTir e 


e . Pp 
So he may plead plenarty for 6 months 
before the purchaſe of the writ, of the pre- 
ſentment of the defendant himſelf. Th. D. 
| 7. 11. c. 42. $ 22. Or, of the preſentment 
of a ſtranger. Co. Ent. 498. 6. | 

By the common law. plenarty before the 
writ for any time was a good plea. 2 Iuſt. 

60. - PLS | 
f But by the fat. Weſtm. 2. c. 5. it muſt be 
a plenarty for ſix montbs. And it ought to 
be fix months before the firſt writ, if another 
vurit be ſued by journeys accompts. Th, D. J. 
11% ., 4858 
But, generally, plenarty is no plea againſt 
the king. 2 Tn/t. 361. Tho' he claims in right 
of his ward, &c. and not in jure coronæ. 1d. 
& R. 1 Leo, 226. TY | 
et, if the defendant alledges a right of 
advowſon in himſelf, he may plead plenarty 
for ſix months againſt the king. Th. D. J. 11. 
ce. 42. § 7, 17. Dub. & 3. Why is not this 
law? 7 | rn 
So, by the law, plenarty ſhall be a good 
plea againſt the queen: 2 Inſt. 36. 

Plenarty, upon a collation by a biſhop by 
wrong, is no plea. R. I And. 243. Sav. 118. 
So, tho' the biſhop collated after a /apſe. 
Dub. 1 And. 243. Et Q; de hoc? 
If the defendant pleads plenarty, he muſk 
ſhew of whoſe preſentment. 75. D. J. 11. c. 
42. 9 2. And at what time. Id. So, regularly 
it the defendant pleads plenariy of the pre— 
ſentment of an eccleſiaſtical perſon, he ougat 
1 to 
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to ſhew the right of patronage in him. Id. f 
4, 5. So, if he pleads plenarty of the pre- 
fentment of himſelf by ſuch an one. K. 
1 Brounl. 162. 

But a lay patron may plead plenarty of his 
own preſentment, without ſhewing a right to 


Plenarty ſhall not be intended, if it is not 
. Jon. . 85 


* 
8 1 ps fe er. 


la bar of a quare impedit, the biſhop, to 
ſhew he is not a diſturber, may plead, that he 
claims nothing but as ordinary. The ordi- 
nary muſt diſclaim, or admit himſelf a dif. 
turber. 5 Com. Dig. 281, Vide ante No. 7. 

If he refuſes a clerk without cauſe, he 182 
diſturber. I Leo. 230. 


Theclerk may plead that he claims a E 1 


but as perſona imperſonat ex preſentatione of 
ſuch an one, 7 Co. 26 4. Vide Entries to I. 
Ray. Rep. 459, for this, and collation by 
lapſe. 
The biſhop may lend: aten 15 1 
Vide Entries L. Ray. Rep. 459. 7 
Upon a plea by the biſhop that he claims 
nothing but as ordinary, the blaintif may have 
judgment againſt him, with a writ to the 
biſhop, but cef/at executio till the other pleas 
are determined. Faug, 6. Hob. h . 43 
4. vide poſs. No. 12. „ 26% 
If a ce//at executis is not entered; it t ibn 
ſorm. R. 1 Rol. 363. But if there be not 
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tain him a diſturber, and it is found againſt the 


| Brownl. 1 50. . 


| writ to the biſhop, or by replication main- 


= :per/onata, he ought to ſay of whole pre- 
| ſentation. Hob. 320. 


| It will be more cat to ſay, tnat he is 


U 87 1] 


ceſſat executio;it is error, if execution be before 
the other pleas are determined. Id. 
Every other defendant may plead quod non 


| empedivit. Win. Ent. 709. Vaug. 58. 


If the biſhop diſclaims, and the plaintiff 
does not accept his diſclaimer, but will main- 


aintiff, he ſhall not have a writ to remove 
a clerk collated pendente lite. Hob. 320. 

If one defendant pleads non impedivit, and 
it is found againſt him, there ſhall be a writ 
to the biſhop with a cefat executio, till the 
plea between the others is determined. 1 


The plaintiff upon _ . may have a 


tain the diſturbance in order to have damages. 

Vaug. 58. 

The defendant may plead in bar a releaſe. 

Or, that he is parſon impar ſonee, and traverſe of 

his refignation. 5 Com. Dig. 282. ; 
If the incumbent pleads, that he is per ſona = 


The defendant may plead in bar a preſen- 
tation upon title and traverſe. But if the in- * 
cumbent pleads a preſentation of ſuch an one, 
he cannot make title except to the ſame pa- 
tron, by whom he was preſented. Jan. 5. Hob. 
321. And therefore, if he pleads himſelf to 
be perſona imperjonate of the preſentment of 
ſuch an one, the plaintiff may reply that. he 
was not preſented by him. R. Jon. 3. But 


not perſona impefſonata, or to thew by whom 
G 4 he 
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he was preſented, and then traverſe the pre- 
ſentment alledged. Hob. 321. Yet the other 
way is ſufficient on a general demurrer. I. 
By common law the incumbent or biſhop 
' ſhall not plead to the right of patronage ; for 
every one ought to plead apt matter, and he 
has nothing 1 in the, ; PUTANSSE,. 5 Com. Dig. 
4892, n 
Yet by the Hor. 25 Ed. 3. c. 7. To avoid 
feint pleading in the patron, the archbiſhop, 
biſhop, . &c. and poſſeſſor may countarpley 
the title of the King. + 
And therefore every 8 inſtituted 
and inducted may 20 to Is right of advow- 
ſon. 7 Ca. 26. a! Hob. . So an incumbent 
by collation. Hob. 3 80, if he be inſti- 
tuted; for hy 3 the church is full 
Saint a common pexſon ; and the flat. 25 


Ed. 3. c. 7. by equity extends to common 


perſons. Co. 26. 4. Dy. 1. b. in marg. 
Otherwiſe, if he was only preſented. R. Dy. 
1. 4. Or, in- the caſe of the king, was only 
inſtituted, Hob. 3:9. For. he muſt in the caſe 
of the king, be inducted, - | 
Or, if atteranſtitution he reſigns, o or is cre- 
ated a biſhop, pending the writ. Dy. 1. 6. in 
marg. Hob. 319. But the incumbent ſhall 
not only counterplead the king's: title, _ 
ſhall al ſo make title to himlelt. Hob. 3 
Vige in fra. Ang muſt ſhew himſelf 5 
R. Dy. 29g. 


By the TA 2 5 Ed. Go 7. An arch- 


biſhop, cr. biſhop, who — e by lapſe, may 
make title to the patronage in a quare impedit 
aebi by the king. Hob. 318. So in a guete 

; impedit 


hit 


f | Japſe. Hob. 219. 


out making title. 


25 | g 7 
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impedit by a common perſon, who is not the 
rightful patron, where the biſhop preſents by 


* 


But an ordinary, who has not collated by 


lapſe, cannot plead to the right, ſince the 
flat. 25 Ed. 3. any more than by the common 


law. R. H. don: ul it” 


10 guare impedit the defendant is actor, 


and may have a writ to the biſhop, if 
judgment is for him, as well as the plain- 
tif, Vaug. 7. And when the defendant 
is actor, and requires a writ to the 
biſhop, he muſt make a title in himſelf, as 


mult alledge a title. to: the advowſen: Id. 8. 


; | Vide ante, No. 4. A preſentation in him- 
ſelf, or another under whom he claims. 
= 1d. 7. Vide ante, No. 5. 


* 


But where the defendant has preſented, 
and his preſentee is inſtituted and inducted, 


ſo that a writ to the biſhop for him is not 


neceſſary, he is not then regarded as an actor. 
Jaug. 7. And therefore, if the defendant 


: | controverts: the title alledged by the plain- 
tiff, and does not ſtand upon his own title, 


he may alledge a title pro formd, and that 


| his clerk is inducted, without alledging a 


preſentment in himſelf. R. Vaug. 8. - 

If the defendant demurrs to the-plaintiff's 
count, which is adjudged inſufficient, the de- 
tendant ſhall have a writ to the biſhop, with- 

Dy. 24. 6. fo. 


In a quare impedit by the king, if the de- 
fendant ſhews a leaſe by the king's anceſtor to 
A. and that during his, poſſeſſion B. preſented 
him, it is ſufficient, without ſhewing a title 

11 


I 


a * 
Dy 


well as the plaintiff. H. And therefore he 
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Himſelf, and the defendant alleges ſeiſin of 


ſeiſin in groſs, tho' it be inconſiſtent with 
the defendant's title; for if he preſented, tho 


5 advowſon, Paug. 12. 
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in B. for he ſhews the eſtate out of this king, 


If the defendant traverſes the title alledged 
by the plaintiff in his count, the traverſe muſt 
be of a matter not only inconſiſtent with the 
defendant's title, but which alſo deſtroys the 
plaintiff's title, if it be found againſt him, 
Faug. ö. As, if the plaintiff alledges ſeiſin of 
an advowſon in groſs and a preſentation in 


it as appendant, he ought not to traverſe the 


by uſurpation, he hh a title, whether the ad- 
vowſon be appendant or in * 5 Com, 
Dig. 283. 

So he ought not to traverſe the Grid of the 


If he alledges ſeiſin of the advowſon as ap- 
ndant, and a preſentment without ſaying Ml 
that preſented to it as appendant, he can-· 
not traverſe the appendancy. R. 1 And. 270, 
Faug, 15. 

But if the plaintiff alledges ſeiſin of the} 
advowſon as appendant, and a preſentment to if 
it as appendant, the defendant may traverſe 
the appendancy, or the preſentment, for the 
one or the other deſtroys the plaintiff's title, 
if it be found againſt him. R. Vaus; . 15. R. 

1 Leo. 154. 

So, if the plaintiff lobes ſeiſin of it, 26 
appendant, and a preſentment by the king by 
lapſe, a d the defendant ſays, that the King 
was ſeiſed in grots, and preſented, he ought 


to traverſe the — "mY 13. ts 


_ 
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if the defendant alledges appendancy to other 
= lands, Gc. Faug. 12. + | 
3680, if the plaintiff alledges ſeiſin in grofs, 
and the defendant claims as appendant, he 
ought to traverſe, that it is in groſs. Keil. 51, 
3. Semb. Keil. 91. «4. Tho' there R. that he 
may traverſe the ſeiſin in groſs, or the pre- 
ſentment. | 2-07 | 

If the plaintiff alledges a vacancy by the 
death, reſignation, er deprivation of the for- 
mer incumbent, and the defendant alledges 
an avoidance by other means, as by a ſimon- 


f | Jacal contract, Sc. he muſt traverſe the avoid. 


once by death, &c. and not the ſeifin, ap- 
pendancy, &c. FYaug. 16. So, if the plain- 
tiff alledges a vacancy by death, and the de- 
fendant alledges an avoidance by plurality, by 
which it belongs to the king by /apſe,he ought 
to trayerſe the avoidance by death. Sems. Sav. 


If the defendant by his plea chews a title 
ſubſequent to the plaintiff's title, he need not 
traverſe it; for he confeſſes and avoids.” As, 


I if the defendant alledges a ſeiſin and preſent- 


ment ſubſequent to the preſentment alledged 
by the plaintiff, Vaug. 16. If the defendant 
alledges a ſeiſin and preſentment by the king, 
and the plaintiff by his replication alledges a 
grant by the king to him, and a preſentment 
by the grantee, and upon his death a preſent- 
ment of the king by lapſe, Fc. this avoids the 
preſentment by the king. R. Ton. 12. 

On guare impedit by the king, for the next 
turn of a living voig by promotion; if: the 
detendant confeſſes and avoids by pleadiog 
that the crown preſented A. who is ſince dead, 

and 
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and him ſelf now preſented, and parſon im- 
par ſonee, he need not traverſe that the church 
is vacant by the promotion; if he does, it 
may be paſſed over, and ifſuc NE on | the 
avoidance. Stra. 837. 5 * 

If the biſhop pleads that Pp Kidz RE 
dean of, Gr. whereby he became poſſeſſed of 
the church in queſtion, he muſt ſhew that the 
church is a member of the dearvery. Vid. 

Subſcribing the erticles need not be ayerred 
in Je: rh nor in the declaration. Joi. 


* 6 y x 
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- If che plaintiff replies to the defendant! 
title, it is not fufficient to deſtroy the de- 
ö fendant's title, without maintaining his own 
title. Yaug. 60. Tho' the king be Kan 
M Dr 7-7 

But where the clog! s title appears (beit 
found by office or other matter of (being 
there the king may relinquiſh his title, being 
eſtabliſhed” by record, and traverſe the de- 
f:ndant's title. YVaug. FRE 
If a biſhop pleads, nothing but as ori 
and dies, another defendant may ſuggeſt his 
death on the roll, and pray that the plaintiff, 
may reply, and if he be nonfuited, it ſhall 
be peremptory. R. Salk. SIO e 


27. Fudgment in Quare hier 42 
Ir! a qu re impedi: by the king, the Attor- 


ney General may enter a nolle projſequr, upon 
which there ſhall be Judgment,quoad defend- 
| ants 
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W ants cant Ane die. Townſ. Tud. A 8. 180, 


n- 
ch if there be judgment againſt the king upon a 2. 
it verdict or demurrer. Id. 179. 


If the plaintiff is nonſuited, it is peremp- 
W tory, and the defendant ſhall have a writ to 
me biſhop, 1 Brownl, 161. And if any de- 
fendant bars the plaintiff! his action Gs . 
161, 2 5 
In gare Aa by the kings or a common 
perſon, if the ordinary claims nothing but as 
ordinary, there ſhall be judgment againſt him 
= with a ceſſat executio gun e _ 198. 
Lide ante Ne. 9. . 
it the plaintiff does not accept his Sik 


nt's er, but maintains him to be a diſturber, and 
de- he is found ſo, there ſhall be judgment, and 
wn SS the ordinary will be ſubject to anſwer dam- 
tiff. ages. Hob. 320. 


3 If it is found againſt the plaintiff, * ſhall 
1 be barred, and cannot have judgment, or a 
writ to the biſhop. Id. Tho' the bithop col- 
lated by /apſe pendente lite, and fo. the clerk 
collated ſhall not be removed. Id. 

If the patron and incumbent confeſs the 
ad ion, or zz dicunt, Sc. there ſhall be judg- 
meat for the plaintiff, and a writ to the 
W bilhop. So, if judgment be given n 
them upon demurrer. 5 Com. Dig. 284. 

If a verdict in guare zmpedit be found for 
the plaintiff, the jury ought to enquire ex 
officro of 4 points, vis. 1, Whether the church 
be full. 2d. Of whoſe preſentation. 3d. The 


tor value of the church. 4. How long vacant. 
1pon Keil. 57.6, FO 
end- And 
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And this ſince the flat. Weſtm. 2. c. g. not 
by the common law. Hod. 318. 

So there ſhall be a writ of inquiry, upon a 
judgment by default or upon demurrer, to en- 
quire of thoſe four points. Dy. 241. 6. Or, 
after a verdict, if the jury omit it, Town, 
Ind. 191. Dy. 135.4.. And till this is exe- 
cuted, the writ to the biſhop ſtays. 1 Bron], 
Eat. 327. eee AA 

An inquiſfition which finds the church full 
of the preſentation of a ſtranger, does not 
hart. - Dy. 79-6: { 

After a verdict before juſtices of aſſiſe, by 
the flat. Weſftm, 2. c. zo. flat. 12 Ed. a. c. 4. 
14 Ed. 3. c. 16. the juſtices may give judg- 
ment immediately, and award a writ ta the 
biſhop. Or it may be givenin C, B, And 
error may be to the judges of aſſiſe, or to the 
judges of C. B. 5 Com. Dig. 285. 

If judgment be given for the plaintiff to re- 


cover his preſentation, execution ſhall be by 


a writ to the biſhop. Id. Vide poſi, No. 12. 
If it be given for damages, as it may by the 


flat. Weſtm. 2. c. 5. Execution ſhall be by 


Fi. Fa. or Elegit. 1 Brewnl. 158. But not by 
capias ad ſatis faciendum. Id. e 

If in a quare impedit between common per- 
ſons a title appears for the king, judgment 
ſhall be given for the king, and a writ to the 
biſhop for the king's clerk, So, in a guere 
impedit by the king, if the iſſue be whether 
the king is ſeiſed of the advow ſon of B. and it 
is found, that he is ſeiſed of two turns, and 


the biſhop of the other turn, and it appears 
- | | to 


titf 
per 
I 
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to be the king's turn, there ſhall be judg- 


ment for him. „ 
But if a title for the king appears by the 


Na 

n- defendant's plea, there ſhall not be a writ for 
Ir, the king's clerk, without the plaintiff's con- 

1. feſſion of his title upon record. 5 Com. Dig. 
ke · 285. | | 


Judgment by the common law was only for 
WT recovery of the preſentation, and a writ to the 
WT biſhop. 5 Co. 58. 5. „„ 

By the fat. Weftm. 2. c. 5. the plaintiff 
Ws ſhall alſo recover damages. Id. But ſince the 


by WA ftatute, the plaintiff may waive the benefit of 
. 4. it, and take his judgment at common law. R. 
dg- 5 5 Co. 59. "A | 


12. Writ to the Biſhop. 


Alfter judgment in guare impedit, the plain- 
re- tiff or defendant, for whom the judgment is 


e by given, ſhall have a writ to the biſhop ro admit 
12, his clerk, if he be not before inſtituted and 
the WW inducted. F. N. B. 38. B. And it ſhall be 
e by directed to the ſame biſhop, who is defend- 
xt by ant. Id. 1 Brounl. 159. Or, if he be patron, 


to the metropolitan. Dy. 353. 6. For it ſhall 
per- be to the one or the other at the plaintiff's 
ment election. 5 Com. Dig. 285. Or, if the biſhop 
o the is abſent, or out of the realm, to the guardian 
juart Wi ©! the ſpiritualties. Dy. 77. a. 350. 4. 

ether If the Archbiſhop of Canterbury is plain- 
ind it WW tiff, it thall be to the Archbiſhop of York. 
and e, Holt, Sho. 329. 

pears It may be to the archbiſhop upon a judg- 
ment 


= — —— —— 
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; 
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* 


plea. Id. Semb. Cont. Bend. pl. 136, 207, 


nomer, or inſufficiency, Id. M. N. 7 Co, 


Pleg, upon which the plaintiff finds pledges 


_ parſon zmparſonee. Id. L. where there. is an- 
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ment in guare impedit in Wales; for ĩt is within 
his province. R. Jones 332 

But the defendant ſhall not have a Writ to 
the biſhop, if the quare impedit abates for 
form. F. N. B. 38. H. So, if the patron 
makes default to the diſiringas, he ſhall not 
have it, though it abates by the incumbent's 


So, if a guare impedit abates for ers mi ifs 


27. b. 
If the ſheriff returns guod. auer! non invenit 


in C. B. and has another writ, and the ſheriff 
returns Zarde, if the defendant appears, and 
the plaintiff makes default, the defendant 
ſhall not have a writ to the biſhop, becauſc 
the guare impedit was never ſerved upon him. 
F.N. B. 39. O. So the defendant ſhall not 


have a writ to the biſhop, where he claimsas 


other quare impedit depending againſt him for 
the {ame church. Id. R. 

So, if the plaintiff is nonſuited, the de. 
fendant ſhall not have a writ to the biſhop be- 
fore title made. Id. K. Raſt. in Q mp. Eveſq. 
2 

be where the defendant bas judg- 
ment upon demurrer to the declaration, Dy. 
24. >. 

2 5 the plaintiff {hall not have a writ to the 
biſhop before he has counted, tho' all make 
default but the biſhop. F. N. B. 38. 80 
the king ſhall not have a writ to the biſhop 


upon default, till title made. Sax. 559. 
But 
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But the plaintiff ſhall have a writ to the 
W biſhop, without making title, if the defend- 
ant makes default upon the diſtringat. Id. N. 
= $S:mb. Cont. 1 Brounl. 158. Vide ante No. 1. 
If a writ is awarded to the biſhop, he ſhall 
admit the clerk of the party, and remove all 
who were admitted pendente lite. Tho' ad- 
mitted upon the preſentation of a ſtranger. 
5 Com. Dig. 286. 3 

Or upon a preſentment by the king. 1d. 
cites cont. Dy. 260. a. But it is there ſaid 
that this opinion was not law. R. by 3 J. that 
the preſentee of the king or a ſtranger pendente 
lite ſhall not be removed, without a /c:re facias 
2 Cro. 93> | F 


Ty If the plaintiff is outlawed after judgment, 
55 and the king preſents by reaſon of the out- 
kb lawry, and then the outlawry is reverſed, the 


Sl plaintiff ſhall have execution upon the firſt. 
Judgment, and by writ to the biſhop ſhall re- 
move the king's preſentee. R. by 3 1. Periam 
= Cont. Sav. 89. | | 5 
I the ordinary does nothing upon the firſt 


9 : writ, there ſhall be an alias directed to the 
>" Bi biſhop, which may be returnable, and upon 
%s an attachment. And the ordinary returns 
4 the writ quod admiſit. 5 Cem. Dig. 286. 

15 Or he may return quod non eft idonea pen- 


ona, ſhewing how. Semb. Dy. 254. 6. Br. 
ud. g. | | 
e That the clerk did not requeſt to be ad- 
my mitted, R. Keil. 71.6. „„ 
But, if the incumbent, of whom the church 
18 1 be not a party to the writ, he ſhall 
| never be removed. Co. Lit. * £ 
But Vol. II. "= If 


2 the biſhop refuſes adenittanck upon a 
ment lye againſt him. F. V. B. 38. C. 4. C. 
of the firſt writ, and an alias under the pen- 


- and recover his damages. F. N. B. 47. C. 


in the county where the refuſal was. F. N. 


the recovery was. I. 477. C. 
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writ to him, an alias, pluriet, and attach. 


And there was a fine of 10 f. for a bad return 


alty of 100 J. 3 Leo. 139. 
Or the party may have a guare nan admij, 


21 H. 7.8.6. A quare non admifit ſhall be-ſucd 


B. 47. F. And out of C. B. in term, when 


It may be ſued by the king in B. R. tho the C 
recovery was in C. B. 1d. 1 D. Or by a com- 
mon perſon, if the record was removed then 
by error. Id. E. : 

So, it may be ſued out of chancery, in term. . | 

time, or vacation. Id. C. And it lies, if the 7 
biſhop refuſes, tho he afterwards admits th 
clerk. 1d. L. =. 4 

But the plaintiff ſhall not have his cle X 
admitted upon a quare non admiſit; for it h; : 13 
only to recover damages. Id. G. And th =p 
biſhop may plead that the church is full oi 8 
the preſentment of ſuch an one, not party w na 
the recovery. Id. K. ; 57 

tatic 

JV. Juris Utrum. the 
When it lies. | if t! 
as wi 

A juris utrum is the higheſt writ a parſo adm. 


can have. F. N. B. 48. R. And it lies 
where the lands and tenements of a recaori 


are aliened by the predeceſſor of the pany 
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= 7. Or: are tecovered againſt the predecetfos by 
Ws verdict, or by confeſſion or default, with- 
out praying in aid of the patron and ordinary. 
Id. & 49. So, if the predeceſſor be diſſeiſed 
of his lands or tenements. Id. 49. A. Or any 
intrudes upon them after the death of the 
predeceſſor. 

A dean and chapter, neebepitidy; vicar, 
&c. being parſon imparſonee of a church, hall 
have a your utrum. 14 M. Ys 0. | 


: QUARE IN « CUMBRAVIT. 
J. When it lies. 


If the plaintiff i in a quare impedit ſues a ne 
admittas within fix months, and afterwards 
recovers, and before judgment the biſhop had 
inſtituted another to the church, he ſhall. have 


„ 3 


Y 80 every party, who ſues a ne admit tas, 
may have a quare incumbravit after his re- 
W covery, if the church be full by the preſen- 
tation of another. Tho' the biſhop admits 
the preſentee of him, who is found patron, 
by a jure patronatis. F. N. B. 48. H. Or, 
if the biſhop admits the clerk of a ſtranger, 
Js well es of the party to the writ. Id. L. Or, 
parſoadmits after 6 months, as well as before. Id. 
t lieg Tho' the biſhop preſents the clerk of the 
rectoſſ e plaintiff. 5 Com. Dig. 345. 5 

parion t A * incumbravit lies, if the biſhop in- 
I. H 2 <<umbers, 
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9 cumbers, when uo guore impedit is peridiig, in 
1 and no debate for che arch, Or, before 1 
1 ee State We 
bil IF L. How oY Proceeding Pal 10. ö 
1 The quare i JOB is an original writ, aft 
1 :  - which iſſues out of Chancery, and not out of 
ii the court where the recovery was. F. N. 3. ne 
(if 48. G. Andit ought to be ſued in the count 5 
i where the church is. Id. D. And in the court, bi 
il where the recovery Was, if the record remain 1g 
1 there. Id. F. bis 
0 But the kin may ſue a quare incumbrent : for 
i in B. R. tho The recovery was in C. B. pls 
A E. So a common perſon, if the record be te. ; 
Þþ moved there by error, Ia. F. 7 "_ 
if The proceſs ſhall be an alias, and then; 
Þ diſtringas. Id. P. C 
1 ENS plaintiff 1 in a guare incumbravit ought | 
| to mention his recovery in his writ, and 
| count, per meliorem opinionem. Id. K. Or, i 
there be no recovery he may have a ſpecial - 
count. The defendant may demand oyer ol biſ 
the recovery mentioned in the count. But th pla 
plaintiff in his count need not ſay, where Eatt« 
recovered. Or, whether he recovered ſinet 
or before the 6 months. Or, that the biſhop ma, 
refuſed his clerk ; for if he incumbered,it im: (. 
ports it. 5 Com Dig. 346. 1 
If the plaintiff be nonſuit, he may have aas | 
other guare incumbravit, and very his count ma) 
TS NV. B. 48. M. out 
The defendant may plead, U he did nd | 14. 


incumbe 


[ 207 1 


incumber ſince the nee delivered. 
* N. e „„ 8 3 
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Ire +. 4 
| TIT. When it does not lie. 


None ſhall have a guare incumbravit except 
after a recovery in a count. F. N. B. 48. E. 
Nor, if a church be incumbered before a 
ne admittas ſued. l . | | 

So a guare incumbravit does not lie, if the 
biſhop after the 6 months, collates by lapſe. 
. L. Nor doth a quare incumbravit lie, if the 
W biſhop incumbers pending a right of advow- 
ſon, though the plaintiff recovers: for the 
plaintiff in a right of advowſon canhot have 
a ne admittas; for he recivers the advowſon 


only, and not ay 1 
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hy - After a recovery in a guare impedit, if the 
yer d 2 biliop refuſes to admit the clerk of the 
at th plaintiff, he ſhall have an alias, pluries, and 
re E attachment, or at his election a writ of quare 
ſince vn admiſit; in which he ſhall recover da- 


diho 


wages only for the refuſal, F. N. B. 47+ 
it 10 5 


C. G. 

It lies upon a recovery by the king, as well 
as by a common perſon. Id. C. D. And it 
may be ſued out of chancery, Id. C. or 
out of C. B. Wp in term, 1 is moſt proper. 


id. 11 95 
1 3 It 


ve ani 
count 
lid oof 
umbe 


102 
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Tt lies an a biſhop; upon a refuſal by 
a vicar general. Id. I, So, upon his refuſal, 
though he afterwards admits him. Id. L. 

So it lies againſt the guardian of the ſpiri- 
tualties, __ a refuſal by the biſhop then 
dead. Id. I. Qu? Or ee the e of 
the biſhop. Id. N. N 

A quare non admiſit (hall be ſaed i in the 
county where the refuſal was. Id. F. And 
by acommon perſon i in C. B. or, if the judge | 
ment be affirmed in error, in B. R; Id. 
But by the king it may be in B. R. as well 
as in C. B. though no error brought. Id. D, 


The writ ought t to recite the recovery. 
2 C. | 


II. ben it does not lie. 


This writ does not lie againſt an arch - 
deacon for refuſal of induction; for the 
plaintiff ſhall cite him'into the ſpiritualcourt, 
or have an action upon the caſe. F.N.B.47.H, 
Nor, upon a recovery ofa preſentation to a do- 
native; for he ſhall have a writ to the ſheriff to 
put him into poſſeſſion. Id. 48. A. Or a writ 
to him, who ought to inſtall, Cc. the pre- 
ſentee to the donative, to put him into poſ- 
ſeſſion. Id. C. 5 
It will be a good plea for the bithop p, that 
the church is litigious, Id. B. That the 
church is full of another preſentation by 1 
one not party to the record. Id. 47. 
That he himſelf preſented by lapſe. Id. 5 


That he has zamitted þ his clerk, 1d, H. 
Quo 
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A quo warranto is in the nature of a writ of 
right for the, king, againſt him Who uſurps, 
or claims any franchiſes, or liberties, to ſay 
by what authority he claims them 
A quo warrants lies for all franchiſes. As, 
for waifs, eſtrays, goods and chattels of fe- 
lons, deodands, fines, amerciaments, iſſues. 
A park, or warren. For wreck of the ſea. 
For taking laſtage, or ballaſtage of ſhips, 
Ge. | | 
So it lies for franchiſes, which cannot be 
ſeiſed into the king's hands; for the party 
may be ouſted of them. As, for a court ba- 
ron. A court-leet, or borough court. A 
fair, market, toll, cc. 1 
So it lies for claiming to be a corpora- 
tion. To chuſe bailiffs or other officers, 
yo conſtable, clerk of a market, juſtice, 
5 | 
So it lies upon a claim ef exemptions ; 
as, to be exempt from the government of 
the mayor, juſtices, Sc. Vide various pre- 
cedents, reſpecting. the ſeveral points above, 
in Co. Ent. Vide 5 Com. Dig. 351, 2. 
A guo warrante lies againtt him, who 
_ his franchiſes, ot liberties. '2 f. 
490» | fn - die WITS. 
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So it lies upon a claim of the — of 
others: as, to haye the aſſize of. bread and 
beer, weights or meaſures: To have a pri- 
ſon, power of arreſting, Sc. The puniſh- 
ment of foreſtallers, or other offenders. Co. 
Ent. 528. a. So pillory, tumbrel, Sc. 1d, 
551. 6. 
It lies for exerciſing the office of en 
of a court-leet, but not of a couftt-baron, 
Stra. 621. Vide poſt. Div. IT. It lies for 

the office of conſtable. Stra. 1213. 

It lies where any new juriſdiftion, or a 
public truſt, is executed without authority, 
though it is no uſurpation upon any fran- 
chiſe of the crown. Stra, 299, 836. L. Roy 
155 
The king may have an information in the 
nature of a quo warranto, 5 Com. Dig. 351. 
Or a writ of inquiry out of the Eichen 
Co. Ent. 5 30. 6. 

An information in the nature of a 9 
warranto lies againſt any one claiming an ex- 
clufive ferry over a public river, but not for 
taking money of paſſengers. Stra. 1161. 


II. V. zen it does not lie. 


By the fat. of 18 Ed. 1. of quo daran 
every one who had a franchiſe before the 
time of R. 1. and can prove his enjoyment 
afterwards, by verdict, or other means; his 
franchiſe, Cc. ſhall ee e. 

And therefore, if it appears upon a quo Wars 
ante, that the defendant hath enjoyed time 


4 | wher eof, 


'F tog J 


ae Fr. franchiſes, &c. which lie in 
preſcription, or thoſe, which liein charter, by 
orant within the time of R. 1. or, if granted 
before, if they be confirmed or allowed ſince, 
he ſhall not be ouſted of them. 2 Inſt. 49 5. 
9 Co. 28. 

A quo warranto does not lie for erecting a 


warren. Stra. 637. 2 L. Ray. 1409, Nor 
W 819. 


The court will not grant an jnforneciins 
quo warranto for making a rabbit-warren, 
nor for ſetting up a fair; the remedy is,' by 
application to the attorney- general, who may 


fight, and may be tried in a civil action. 
Andr. 14. Vide ante, Div. J. Nor where 
W two ſets of churchwardens are ſworn in. 


dant's title is ſtale, as of twenty- nine years 


ſanding, and has never been queſtioned be- 
fore. 1 Burr. 43 3. | 


III. The Proceeding in a Quo Warrgth: 
1. In what Court it ſhall be. 


| that year. 2 Inſt. 279.) All perſons ought 
to enjoy their franchiſes, if not uſurped 
over, till the coming of the king, or juſtices 
in Eyre. | 


A 


for a forfeiture 85780 non- attendance. Stra. 


grant it. B. R. H. 261. Nor for holding a 
court-leet in a manor; for it is a private 


Stra. 1196. Nor where the defect of defen- 


By the ſtatute made 6 Ed. 1. (but pro- 
claimed 30 Ed. 1. and therefore printed of 
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And thereby, and by the ſtat. 18 Ed. l. 
when juſtices in Eyre were in being, a quo 
warrants lay before them. 2 Int. 498. 


4 ib Proves” 


By the „at. 6 Ed. 1. (printed 30 Ed. 1.) 
The ſheriff ſhall make proclamation forty 
days before the Eyre, that all appear to ſhew 
du warrants" they claim their franchiſes; 
and if any makes default, his franchiſe ſhall 
be ſeifed into the king's hands, till he ap- 
| pears, nomine diſtrictionis, and then reple- 
vied, if he anſwers immediately. If he ex- 
cepts, that he ought not to anſwer without 
an original, it ſhall be inquired, whether he 
himfelf uſurped ; and if found ſo, he hall 
anſwer immediately, without an original: if 
found that his anceſtor died ſeiſed of the 
franchiſe, an original ſhall be ſued in this 
form; Rex, &c. ſum per bonos ſummonitoret 
A. quod fit, Sc. oftenſurus quo warrants te- 
net, &c. OS i 
If A. appears upon the original he ſhall 
anſwer, and replication, and rejvinder, ſnall 
be made by the ame ſtatute. If he does 
not appear, nor is eſſoined, it ſhall be as in 
Eyre. By the. ſame flatute. And therefore, 
the firſt proceſs againſt the defendant in 2 
quo warranto is ſummons. 1 Sid. 86. 
If he does not appear thereon, judgment 
ſhall be for ſeiſure. Id. and 2 Rol. 46. 
So, in an information in the nature of a 
quo warranto, the firſt proceſs ſhall be a ve- 
nire facias. 5 Com. Dig. 353. i 


I. 


If he does not appear upon the venire ſa- 


dias, there ſhall be a diſtringas. 1 Sid. 86. 


1 Salk. 374. 
If the party does not appear the ſame term, 


he ſhall loſe his franchiſe for ever. 2 Inf. 
282. If he appears, his franchiſe hall be 
replevied of right. Id. 

If an information be againſt a corporation, 


W the firſt proceſs ſhall be ſummons, and after- 
= wards diſtringas in infinitum. Garth. 503. 
And fifteen days are ſufficient between the 


teſte and return. Id. If there be no appear- 
ance upon the diſtringas, the iſſus may be 


eſtreated. R. Id. 


Upon an inquiſition returned into the Ex- 


; | chequer of an uſurpation of franchiſes, a 


diſtringas (hall iſſue againſt the uſurper, who 


W thereupon may appear and RT Co. Ent. 


If an uſurpation be by a corporation, 


3 ſhall be againſt them by their corpo- 
rate name. Vide the caſe of the quo war- 


ranto againſt the city of London, 10. Treby's | 


Argument. Vide infra, No. 3. 


If it be for uſurping to be a corporation, | 


it ſhall be againſt the natural perſons who 
uſurp, or by a name which comprehends 
them. Vide Id. 4, 15. Trebys Argument. 
1d. 69. 8 88 s Argument. Vide infra, 


Mo. 8. 
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n 3. Information. 


The general proceeding is by information 
for the king, by his attorney-general, againſt 
any uſurper of franchiſes, &c. to ſhew gu 
warranto, he uſes them. Co. Ent. Fer 15 
. So againſt him, who exerciſes a power un- 
| lawtully : as, if a mayor, &c. admits to free- 

dom perſons who have no right; for there is 
no other remedy. 1 Salk. 374. : 

By the flat. 9 Ann. c. 20. An fora 
tion in the nature of a quo warranto may be 
granted by leave of court, at the relation of 
any deſiring to ſue, againſt any, who in- 
trudes into, uſurps, unlawfully holds, or 
exccutes any offices, or franchiſes of a cor- 
poration. 

Where the rights of ſeveral Sine may 
be tried in one information, the:court may 
order one againſt ſeveral perſons. After 
rules are made abſolute for four informations 
againſt four defendants, the court may di- 
rect that there thall be only one information 
againſt all the four defendants. 1 Burr. 573. 

If an information be for uſing a franchiſe 
by a corporation, it ought to be againſt the 
corporation. 2 Ro. 115, If for ufurping 
to be a corporation, it ought to. be againſt 
the particular perſons. Id. Vide ſupra, No. 2+ 

Whether B. R. can grant it on the ap- 
plication of a private perſon, for uſurping a 
market upon the crown. Dub. Rex v. Mary- 
den, M. 6 Geo. 3. 3 Burr. 1812. But the 
| | | | court 
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court will not grant it for encouraging and 
promot ing a market. Thid. 
Information on the gth Ann. c. 20. lies 


n not againſt a corporation as a body, but only 
- againſt individuals uſurping franchiſes in a 
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corporation. Information againſt a corpo- 
ration is always by the attorney- general. 
2 Burr. 869. . 

If it does not appear whether a court, at 
which an election was made, was competent 
or not, the court will grant an information ; 
or where any other material points are doubt- 


ful. 3 Burr. 1485. 


1 — 
. @ - 
Ts 13% 


» * +*-4.:: thi 

or- en By the at. 9 Ann. c. 20. The defen- 
8 dant ſhall plead the ſame term the informa- 
Nay tion is exhibited by that ſtatute, unleſs the 
may the court gives further time. - 
frer BW The defendant may diſclaim the liberties - 
ons i mentioned in the information. Co. Ent. 
di- 527. 5. Or diſclaim as to part, and juſtify 
tiob as to other part. Id. 529. 6. 

5 After plea, the defendant may amend his 
hilfe plea, paying coſts, before demurrer joined. 
; the I Sid, 54. | | 
ping The defendant in a guo warranto may by 
u_ plea ſhew his title to the liberties claimed. 


And in ſuch caſe he ought to ſhew a full title 
ap- to himſelf. As, if the king grants bona ſelo- 


1 num, or other franchiſes, which lie in grant, 
* wn » abbot, &c. whoſe poſſeſſions come back 
| o the crown, and the king re - 
"2 f g re-grants ona fe 


lenum, &c, adeo plene prout abbas. babuit; 
| in 
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in a quo warrants Rr the grantee, the de. 

fendant ought by his plea to ſhew the firf 
grant to the abbot, the re- union in the crown, 
and afterwards the re-grant, &c. 5 Com, Dig, 
"If he pleads the king's charter, he ought 
not to plead, that he orgy and confirmed; 

for that is double. 1 Sid. 86. Sed. qu. de hoe, 
if the words of the grant are purſued ? 

"=" 376 pleads a grant of an office, he ought 
to ſhew it to be an antient office. Semb. I Sia. 
86. He obght to alledge the thing done, to 
be appurtenant to his office. IV. 

If he pleads a grant to an abbot, &c. he 
ought to ſhew, for what eſtate. R. Mo. 297. 

If he ſhews a privilege to him as a copy- 
holder, he ought to plead it in him, who has 
the freehold at leaſt, R. Yelv. 191. 

But it is ſufficient, that the plea be as ge- 

neral, as the information ; ; asif a quo war- 
ranto be for uſing a market, toll, Sc. it is 
ſufficient to make title to the market, toll, 
Sc. without ſaying how much the toll was, 
Palm. 8 1. 

If he claims a franchiſe as appendant to 
manor which came to the king by the at- 
ainder of B. and afterwards was granted to 
him; it is ſufficient to ſay, that B. as in due 
manner attainted. Semb. 3 Leo. 72. 

If he claims franchiſes by preſcription, and 
others by charter, he may conclude, eo war- 
ranto utitur, generally ; for it ſhall be taken 
diſtributive. R. Mo. 298. 

If the affidavit annexed to ple in abate- 

3 ment, 


[ FIL 1 
ment, has no title, the plea ſhall be ſet aſide, 
. - 


5. Judgment. 

In a quo warrants, there ſhall be judgment 
immediately for the king, if the defendant diſ- 
claims. Co. Ent. 527. b. : 
If the king cannot have the franchiſe claim- 
ed, judgment ſhall be that the defendant be 
= ouſted of it. 5 Com. Dig. 354. | 
= So, in an information for uſing an authority 
to which he has no right, 1 Salt. 374. 

If a franchiſe, or liberty, which may ſub- 


ac ia the crown, be forfeited, the judgment 


in a uo warranto for it, either for ſeiſing, or 
couſting will be proper. per Holt, Show. 280. 
If the franchiſe was created by the king, and 
may ſubſiſt, &c. the judgment for ſeiſure will 
be the moſt proper. Vid. 5 

So judgment ſhall be, for ſeiſure into the 
king's hands, in a guo warranfo for a fran- 
chiſe not granted by the king. 1 Salk. 374. 

If judgment be for ſeiſure of the franchiſe, 
all franchiſes incident, or ſubordinate, granted 
by the ſame charter, are alſo forfeited. R. 
Pal. $2. | 
By the flat. g Ann. c. 20. If the defendant, 
on information purſuant to that ſtatute, be 
found guilty of uſurpation, intruſion: into, 
unlawful holding, or executing any offices or 
| franchiſes there named, the court may give 
Judgment of outer, as well as fine, and coſts 
ſhall be recovered on either ſide. 

If the defendant be found duly elected, but 


NOT 


T ws } 


not ſworn into the office, there ſhall be Judg: 
ment of ouſter. 2 Mod. Ca. 234. Stra. $82. 
And no mandamus lies to ſwear, till that 
judgment be reyerſed. Mid. 

If the Attorney General confeſſes the de- 
fendant's plea, there ſhall be judgment for 
the allowance of the franchiſes, 5 Com. Dig. 
354. But a confeſſion by the Attorney Ge. 
neral does not bind the king, where the matter 
is not private, but concerns the public. 1 Re. 
12. So a confeſſion by the Attorney Ge: 
neral, if it be not after a plea upon record, does 
not warrant the court to give judgment againſt 
the king. Semb. Sav. 19. So a confeſſion by 
the Attorney General does not conclude: the 


king, or the court, in a point of law ; but. 


only as to the fact. R. 2 Bul. 296. 

If the defendant confeſſes uſurpation for 
part of the time only, and from thence inſiſts 
on election, there cannot be judgment of 
| ouſter, but Wy capiatur pro fine. Sera. 95% 


. The efef of the Judgment. 


The judgment i in a guo warrants is gal 
for it is in the nature of a writ of right. 
Sid. 86. And therefore, if judgment be againſt 
the king, the king ſhall be for ever bound, 
as to the thing adjudged. 1 Rol. 112. So, if 
Judgment be againſt the king uponaconfetiion 
by the Attorney General, it ſhall never after- 
wards be re-examined for a matter in fa@; 
for as to the fact it is concluſive, tho not a 
to the law, Hardr. 129. | 
| Vpon a judgment againſt a corporation fof 
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ſeiſing of their liberties, the corporation ſhall 
not be ſeiſed, ordiflolved. 4 Mod. 58. 

| There cannot be a judgment againſt a cor- 
poration, but in their politic capacity. Id. 


7. Execution. 
After judgment for ſeiſure of liberties into 
the king's hands, a writ of ſeiſure (hall iſſue 
to the ſheriff. Co. Ent. 539. 3. And thereon 
the ſheriff ſhall return a ſeiſure. Id. 540. 6. 
I. For what Things it lies. 


A replevin lies, when cattle, or goods, are 


| diſtrained, and impounded, and thereby the 


ſheriff is commanded upon pledges to deliver 
them to the owner. Co. Lit. 145. 6. And re- 


| plevin may be made by writ, or by plaint; 


by writ at the common law; by plaint upon 
the fat. Marlb. Id. a | | 
Replevin lies of all catfle, goods and chat- 
tels, unlawfully taken. 5 
If cattle are taken damage feaſant, and 
detained after ſufficient amends, he may have 
replevin for the wrongful detainer. F. N. B. 
69. G. | : 


If a cow diſtrained has a calf, replevin lies 


| of the calf. Id. D. & Dalt. 65. 


Replevin lies, tho' there be an expreſs 
grant, that the party may diſtrain, and hold 
the goods againſt pledges, till the rent be paid; 

For! e for 
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a for goods cannot, by grant, be made irreple. il 
viſable. Ca. Lit. 145. b. Vide poſt. Pleading in v. 
Replevin, No. 2. . = 


This laſt caſe, is well worthy of notice, Wl c: 
I truſt the reader will excuſe me, for making e 
a few obſeryations, by way of comment upon WW =: 
the above ſound doctrine. The law of the on 


land cannot be altered by the contracts, or 
conduct of individuals, nor can Fird perſon; ex 
be affected by the contracts, or conduct, of li. 
others, notwithſtanding ſome very peculiar 
opinions lately given. im 
I ſhall not enlarge on the ſubject. I d 
not mean to give offence. The man of ſenſe, i 
and the man of experience, will underſtand cal 
+... | | 
As I ſeems to impugn ſome late doctrines, an 
I think it incumbent on me to ſay, they 
ſeemed founded in juſtice and equity, tho' (in 
my humble opinion,) contrary to the antient, 
and well known law of the land. bre. 
Perhaps ſome of our judges, may, in theit en. 
great zeal to adminiſter equal juſtice to all, i 
forget that their duty is to declare the law, 8. 
then exiſting; and altho' the law may, nM diſo 
ſome inſtances, appear, even contrary to the lequ 
principles of juſtice and equity, yet they, (th: 
Judges) cannot alter the law, | 
It is only the Jegiflative power, 1. e. tb ect 
king, lords, and commons, in parliament uc. 
ſembled, that can alter the law. | 
If the judges are left at liberty to give ſucl 
gloſfes, explanations, and conſtructions, 4% 
they ſhall think proper, we ſhall no longe 
be a free people. We ſhall no longer be go 
N 9 vernel 


L 115.7 
Verned by laws, made by the ſovereign power, 
but by the dia of judges, appointed by the 
crown, i. e. the king, who in one reſpect, is 
only the executive magiſtrate of the ſtate ; in 
another, (when fitting in parliament,) only 
one, of the three eſtates of the realm. 

Upon this occaſion I truſt the reader will 
excuſe me, for giving a tranſlation of a few 
lines, from a very excellent foreign author, 


* being obſervations againſt the common max- 

im, © that the judges muſt conſult the ſpirit 
4 of the laws.” Altho' his obſervations relate 
nſe, to the criminal, I think them equally appli- 


cable to the civil law. | | 


Ihe authority to interpret penal laws, 
cannot reſide with the judges, becauſe they 


ines, . ; : 

the are not legiſlators. There is not any thing 
? (in more dangerous than the common axiom, that 
* we muſt conſult the ſpirit of the laws. It is 


breaking down the dam oppoſed to the tor- 
rent of opinion. I think I have demonſtrated 
o all, {215 truth, which may ſeem a paradox to vul= 
gear minds, more ſtruck with a little preſent 

diſorder, than with the fatal, but remote con- 
lequences which ariſe from a falſe principle, 
, («6 that hath taken root in a nation. Our know- 

edge and all our ideas, have a reciprocal con- 
Wcction; the more complicate they are, ſo 
much more numerous are the ways of arriving 
at,or deviating from the truth. Each man hath 


e ſuch his different point of view, and which varies 
ns, n each, at different times. The ſpirit of the 
longe laws will therefore be the reſult of the good 
be g bad logic of the judge; of a ſound or un- 
yerndl ound digeſtion ; it will depend on the vio- 
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lence of his paſſions ; on the weakneſs of him 
who ſuffers; on the relation between the 
judge and the proſecutor ; and on all thoſe 
minute powers, which change the appearance 
of every object, in the fluctuating mind of 


man. Hence we lee the fate of a citizen 


oftentimes changed in his paſſage from one 
. tribunal to another; and the life of a miſerable 
being a victim to the falſe reaſoning, or to the 
ill humours of a judge, who takes for a lau- 
fol interpretation, the vague reſult of all thoſe 
confuſed ſeries of notions, which float in the 
human mind. Hence we ſee the ſame crime; 
in the very ſame tribunals, differently pun- 
iſhed at different times, becauſe they did not 
conſult the conſtant and fixed voice of the 
laws, but the wandering inſtability of inter- 
retation.“ 

A diſorder, which ariſes from the ſtrid 
obſervance of the letter of a penal law, is not 
to be put in compariſon with that which 
ariſes from interpretation. Such a momen- 
tary inconvenience ſhould induce the legilla- 
ture to make the neceſſary correction, in the 
words of the law, which are the cauſe of the 
uncertainty, but the fatal licenceof reaſoning, 
from whence ariſes arbitrary and venal con- 
troverſies, ſhould be prevented.” Beccaria 
$ 4- Harlam Ed. 1780. 


TT. By whom Replevin lieg. 


He who brings a replevin, ought to have th 
property of the cattle, or goods, in him. Cl 
Lit, 145˙ 6. But a ſpecial property is ſuffi 

n 
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| cient. Id. Aa if goods be in his cuſtody as 


a pledge, or for the enn of his land. 
Ibid. © 

An huſband may have e for the 
goods of his wife, taken dum Ju. F. N. B. 
69. K. | 
An executor or 5 SOT > fot the goods 
of the e Oc. 1 Sid. 81 


III. Againſt whom Replevin lies. 


Replevin lies againſt. him who takes the 


goods. And alſo againſt him who commands 
| the taking; as well as treſpaſs. R. 2 Rol. 431\ 
J. 5. Or againſt both together. Id. 


Do, it lies againſt him who takes damage 


feaſant, if he detains after amends tendered. 


F. V. B. 09: Go 

If there be a diſpute upon the ſeiſure of 
cattle in an highway, upon which application 
is made to A. a ſtranger, who permits B. (upon 


ſecurity given to him to return the cattle to 


the perſon, who has right) to depaſture the 


cattle in the mean time, till the conteſt is 


determined, and thereupon the ſervants of A. 


| ſeiſe the cattle for the uſe of their maſter ; 


replevin does not lie againſt 4. and he may 
plead aon cepit. R. 1 Leo. 42. So, if he ſtays 
the cattle, paſſing through his manor, 'till the 
conteſt be determined. Godb. 113. 

So replevin does not lie againſt him, who 
takes goods beyond fea, tho' he afterwards 
e the goods Rane * Pol. Sho. 91. 


I 3 IF. When 


f eas Þ 


* | 


V. When a Replevin does not lie. 


A replevin does not lie for goods taken in 
execution. Nor for goods ſeiſed for a debt 
to the king, without command of the king, 
or of the barons of the exchequer. Mad. 
672. 
But a replevin lies againſt the king, i if goods 
be in his hands. per Hide, to the lords. 3 
Ruſh. 1361 

A replevin does not lie for goods ſeiſed by 
warrantof a juſtice of peace, upon a conviction 
for deſtruction of the game, Ge. Semb. 2 
Med. Ca. 208, g. I conceive there is not a 
doubt on the ſubject. Tis in the nature of 
an execution. 

A replevin ought not to be made, before 
pledges found to the ſheriff. | 

By the fat. 11 Geo. 2. c. 19. The ſheriff 
is to take a bond with two fureties in double 
the value, of the cattle or goods, and if there 
is judgment for the avowant, or perſon mak- 
ing cognizance, the bond muſt be aſſigned to 
him. 

If upon ſuch bond, the plaintiff in replevin 
does not enter his plaint-i in the county court, 
the bond will be forfeited. So if, afterwards, 
he does not proceed in the proſecution. Or 


if he be nonſuit, or has a verdict againſt him. 


Carth. 519. 


But if the plaintiff in replevin enters his 


plaint, and afterwards is reſtrained by an in- 
union out of Chancery "till his death, 
. whereby 
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EET his plaint abates, the bond ail not 
be forfeited. R. Id. | | 
Replevin does not lie for goods diſtrained 
for a fine impoſed on an officer by commiſſion- 
ers of land-tax ; and if he takes out replevin, 
it is a contempt, and an attachment will be 
granted. Bunb. 14. So it does not lie for goods 
diſtrained on a conviction (for deer- ſtealing. ) 
Stra. 1184. And if the ſheriff grants it, an 
attachment ſhall go againſt him. id. 
On a /crre factas againſt the ſheriff, for not 
taking pledges, he muſt plead ad dem. Fort. 
. 
_ debt on a 3 bond, it is a cha plea, 
that the defendant appeared at the county- 
court; he muſt follow it, wherever remov- 
ed to the end of the cauſe. Id. 361. So that 
he performed all conditions, is a bad plea ; 
he ſhould plead, he did indemnify. 1d. 210. 
[f debt is brought on a replevin-bond, for 
not proſecuting in the county-court, with | 
effect, and defendant pleads he did then and 
there proſecute with effect, and plaintiff re- 
plies, he (the preſent defendant) removed it 
by recordari into C. B. and was there non- 
ſuited, the replication is well. B. R. * 
137. 
Ik plaintiff be nonſuited, before avowry or 
cognizance, action on the bond, muſt be in 
the ſheriff's name. 


Pleading 
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[ Pleadin g in Replevin.. 
7. Proceſs. 
By Writ of Replevin. | . 
If a man tortioufly takes the perſon, or 
goods and chattels of another, and detains 


them, a replevin lies, upon which the ſheriff 
ſhall be commanded, upon pledges, to make 


_ deliverance of the ſame perſon, or goods. 


By the common law the perſon of a man 


was replevied by writ de hom. replegiandb. 


So, by the common law, there was a re- 
plevin of cattle or goods by writ to the 
ſheriff. 

And replevin fhould be brought by him 
who has the property, abſolute, or qualified, 
in the goods. And againſt him who took, 
or commanded the taking, or both. 5 Com. 
Dcg. 287. 

If the ſheriff himſelf took them, it ſhall be 
agatnſt him by his proper name. Reg. 81. b. 

If the writ of replevin be for divers ſorts 
of cattle, it ſhall be quare averia ſua, — 
F. N. B. 68. D. If only for one beaſt, 
ſhall be gaare equum 5 or bovem * 
. 

If alive beaſt, and a dead chattel, are in the 


Hs writ, the beaſt ſhall be nd firſt, 


Reg. 81.6. : 

For what things, and whea a replevin lies, 
Vide ante I. IF. 
A witt 
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A writ of replevin, is in the nature of a 
juſtictes. 2 Int. 140. 

If the ſheriff does not return; or does 
nothing upon the writ of replevin, the plain- 
tiff ſhall have an alias replevin. F. N. B. 68. 
E. And the alias uſually has this clauſe, vel 


may be omitted in the alias. Id. 
If the ſheriff does nothing upon the BY 


the alias and contempt upon it, and com- 
mands that the ſheriff make replevin, or that 
he himſelf be preſent to anſwer to the con- 
tempt. 2 H. 7. 5. 6. And, if he thinks fir, 
he may have a writ of replevin, alzas, and 
pluries, all at the ſame time. . n 6 
E. 

If the ſheriff makes replevin upon the FIR 
ries, he does not return the writ ; but if he 
does not make replevin, he ought to return 
the cauſe. 2-467. $6. 

If upon the alias the ſheriff returns, pro- 
perty claimed, a writ de proprietate probanda 
iſſues. Dy. 173. a. Vide poſt. No. 8 

If the ſheriff does nothing upon the re- 
plevin, alias, and pluries, an attachment will 
lie againſt him, directed to the coroners, 
commanding them that they attach the 
ſheriff for his contempt. and in the interim 
make replevin. Reg. 81. So if nothing be 
done upon the hom. repleg. alias, and plu- 
ries, Id. 78. a. 
To the replevin, alias, or pluries, the ſheriff 
may not return zo cattle taken. R. Salk. 581. 


But he may return that the caltle are eflorgn- 
ed. 


cauſam nobis fagnife ces. Id. But ſuch clauſe | 


the plaintiff may have a pluries, which recites - 
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ed. Kit. 262. Salk. 58 1. Or, dead. 32 H. 6. 
27.6. Or, that no one ſhewed him the cattl, 
Salk, F581. 

And TIE: Ro the plaintiff may have a 
capias in withernam and take ſo many of the 
defendant's cattle. So, if upon an hom. repleg, 
it be returned Hat he is eſloigned, there ſhall be 
a capias in withernam the defendant. If the 
defendant appears at,the return, he ſhall be 
committed, without a capias in withernam, 

*till he produces the perſon, and ſhall not be 
admitted to plead. 5 Com. Dig. 288. 

If A. brings hom. repleg. for his wife, thas 
alias, then pluries, to which defendant ap- 
pears, and then capzas in withernam iſſues 
it is irregular, and proceſs thereon ſhall be 


ſtaid. 1 Will. 256. k 


If after detendant's appearance, and before 
declaration, the wife dies, the court will not 
on motion, ſtay proceedings, but plaintiff ſhall 
declare, and defendant take what advantage 
he can by pleading. Id. 

Defendant may be bailed on capias in with- 
ernam, but plaintiff mult firſt declare, and de- 
fendant plead on cept ; and the bail is for 


the defendant to appear, and if judgment 


againſt him, to render his body, and be in 
cuſtody, till he render the e Barnes 


59. 
77 W lies upon a replevin by plaint 


9 Ed. 4. 48. 6. 

If a bailiff upon a replevin by plaint, re- 
turns, that he could not have a VIeW, fo make 
deliverance, the ſheriff ſhall inquire by in- 
queſt, and if it be found, that he coy 

- have 


H 


baave it, the ſheriff ſhall award a aoithernam. 
W : Brownl. 167. And copias in withernam lies 
W 2gainſt the defendant tho a peer. 11 H. 4. 
15. 6, It is only meſne proceſs, not an ex- 
ecution. Salk, 482. 

The capias in withernam recites the return 


le, 


be upon the replevin, or hom. repleg. F. N B. 
he 69. B. 

be If, upon a capes in withernam, or hom, 
m, repleg. the ſheriff returns non eſt invent. 

be there ball s capias in withernam for the 


goods of the defendant, Id. 68. C. 11 H. 4. 
15. 6. | 

"If upon a capias in withernam, the ſheriff 
returns nulla Bona que capi poſſunt, the plain- 
tiff ſhall have a capias and proceſs to out- 
lawry. F. N. B. 74. D. | 

It; upon a capias in withernam, or hom. 
repleg, or in replevin, he returns cepi, &c. 
the perſon or cattle taken, they are irreplevit- 
able. R. Ray. 475- 7 H. 4. 27. But the 
parties may appear upon the 4whernam, and 
count, Sc. D. Dy. 189. 4. R. Noy. 50. 

If, upon the capias in withernam, the de- 
ſendant pleads non cepit, he may be bailed. 
R. Salk, 58 1. Skin. 337. And he is not eſtop- 
ped by tha return of Elongat to ſay quod non 

cepit. R. Salk. 58 1. Skin. 61, 76, 327. And 
if the return of elongat be falſe, after judg 
ment againſt the ſheriff for the falſe return, 
| the defendant ſhall be bailed. Ray. 475. 

If on replevin made by the ſheriff upon a 
plaint in the coun ty court, the bailiff returns 
that the cattle are efloigned, the ſheriff muſt 
inquire of it, and if it be ſo found, the ſheriff 
may 
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may award a withernam in the county. F. N. 
B. 69. C. 74. C. 1 Brownl. 167. And, if 
he refuſes to do it, there ſhall be a writ out 
of chancery directed to him to award a with. 
ernam. F. N. B. 69. C. And if he does not 
obey, there ſhall be an alias, pluries, and at- 
tachment. Id. | 9 DS 

So withernam lies in ſecond deliverance. 
1 Bron. 167. „ 

If the ſheriff refuſes a withernam, an at- 
tachment lies againſt him, and a d:ffringas 
directed to the coroners. Id. If a nibil be re- 
turned upon the withernam, an alias and plu- 
ries go, and ſo in infinitum. ld. | 

After a withernam awarded, if the defend- 
ant pays all damages to the plaintiff, he ſhall 
have reſtitution awarded. 5 Com. Dig. 


1 


It is not a good return for the ſheriff upon 
a replevin guod mandav ballivo qui nul dedit 
reſpons', or no deliverance made; for by the 
flat. Weſtm. 1. c. 17, the ſheriff ought im- 
mediately to enter the franchiſe, and make 
deliverance. F. N. B. 68. F. 

| That the cattle are incloſed in a park, for- 
treſs, Sc. 8 H. 4. 19. 4. 


2. By Plaint. 
By the fat. of Marl. 52 H. 3. C. „ 


averia capiantur, &c. Vicecomes, poſt quert- 
moniam ſibi factum, ea deliberare poſjit, ſi extra 

libertatis, &c. Et ſi injra, &c. | 
And upon this ſtatute, after plaint to the 
ſheriff, he by parol, or precept, may by 7 
| | bailif 


85 
eri- 
tra 


the 
his 
lf 


E : 
bailiff replevy them. And i it is not * 


for him to ſtay till the county- court before 


he makes plaint, if the plaint is afterwards 


entered there. 5 Com. Dig. 289. 


And the ſheriff ought upon plaint to makin 
deliverance of the cattle, tho' he himſelf took 
them. 2 Iuſt. 139. And the'plaint ſhall be, 
quia A. B. (naming the ſheriff's proper 1 
cepit. Id. 

So he may make deliverance, tho the cattle 
or goods are above the value of 40s. Id. 
Tho' after the taking they are conveyed into 
a franchiſe. 2 Inft. 140. So, if they are taken 
in a franchiſe, and upon a precept the bailiff 
of the liberty refuſes, or neglects, to deliver 
them, the ſheriff may enter the franchiſe and 
replevy. Id. So he may upon a writ of re- 
plevin. And therefore, upon a writ of re- 
plevin, it is not a good return, that the 
bailiff of the franchiſe nullum dedit reſponſum, 
or the like matter. Reg. 82. F. NV. B. 68. 
F. 

The ſheriff may take ſuch power for his 
aſſiſtance as he pleaſes. 3 H. 7. 1. 

By the „at. Weſtm. 1. c. 17. If the cattle 
are driven to a caſtle, or fortreſs, and there 
detained againſt gages and pledges, after de- 
mand the ſheriff ſhall make deliverance. 2 Iuſt. 
192. So, if they are driven into a houſe, park, 
or other place fortified. Id. 193. And no per- 
ſon eccleſiaſtical or temporal, above the age 


of 45 and under 79, is exempt, but mult 


And 


. N 
3 
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And therefore the ſheriff cannot return that 


the cattle are eſloigned into a caſtle, Se. 


1d. & 8 H. re. 

The ſheriff muſt not uſe (ves before a de- 
mand of deliverance. 2 IA. 193. Nor can 
he break into the houſe or cloſe, if there i 
a door or gate open. 2 Rel. 552. J. 35. 
Otherwiſe, if the owner at the door, Se. by 
force hinders his entry. Id. 565. J. 37. 


HT 


3 Ey Cuſtom. 


5 By cuſtom in the county of Narthimgitin 
in the abſence of the ſheriff's bailiff, the 7rank 
pledge may make replevin. 2 Inſt. 139. 
By the cuſtom of London, upon ſecurity for 


return of the goods, or the value, the ſheriff | 


ſends an officer to appraiſe the goods, if he 
can, and to deliver them to the plaintiff, 
Priv. Lond. 170. 
Buy cuftoma | replevin may be granted by 
dhe hundred court; 5 Com. Dig. 29 Cit. 
Dub. Sal. 580. 

But a cuſtom, that goods taken in London 
{hall not be replevied by the king's writ, but 
only in London, is not good. Dy. 245. b. 


And therefore a return of ſuch a cuſtom was 


diſallowed. Dy. 246. a. Vide ante J. 


4: By Writ of Second Deliverance. 


If the Sl. 18 nonſaited in replevin, 
and his cattle, &c. are afterwards taken again 
for the ſame cauſe, he may have a writ of 
ſecond deliverance for his cattle, Se. Ne 
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a 
1 
B. 72 D. whether the nonſuit is after, or 1 
lat | TO 3 , « 5 1 
4 before avowry. Id. And this writ of ſecond. i 


deliverance is a judicial, and not an original 
writ, which was granted by the fat. V. 2. 
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— 
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e- | | 
15 W 13 Ea. 1. c. 2. 2 Inſt. 341. And this writ 
is ies out of the record, upon which the 


W nonſuit was. Id. And it muſt be conform- 
able to the firſt records I. 
= And therefore, if withernam was award- 
ed upon an efloignment of the; cattle after 
nonſuit, the ſecond deliverance ſhall not he of 
the cattle taken by the withernam, but of 
the firſt cattle. Id. = 
It muſt be teſted upon the ſame day, upon | 
which the retorn habendo was returnable 
upon the former writ. 2 Rol. 97. | 
If the plaintiff declares in ſecond delrver- 
| ance, the defendant: avows or makes conu- 
zance like as in replevin. Co. Ent. 585. 
And the ſecond deliverance will be a ſuper/e- 
deas to the retorn habendo upon the firſt writ, 
but not to the inquiry of damages; for theſe 
are given by the Hat. 21 H. 8. c. 19. for 
coſts on the firſt writ. R. 1 Salk, 95. 2 Inſt, 
341. 9 
The writ of ſecond deliverance is not taken 
away by 11 Geo. 2. c. 19. and it is not a ſu- 
| perſedeas to a writ of inquiry of damages on 
| the fat. 17 Car. 2. c. 7. but after writ of 
ſecond deliverance, defendant cannot proceed 
upon reforn” babendo, Barnes 427. 
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8 
5. Pledges, when an lb that 
E | 
Ms the far. Weſtm. 2. 13 Ed. 1. c. 2. The me 
ſheriff, before deliverance made of the goods, ſuffi 
ought, te take pledges to proſecute and for re. 0 
corn Babend (if return be awarded) other. Mit is 
wife he ſhall anſwer the price of the goods, Mone 
Co. Lit. 145. 6. And therefore if upon! If 
writ of replevin, the ſneriff does not take the ſ 
pledges, it Will be error. R. Cro. Car. 594, may 
And for his default an action upon the cat ment 
lies againſt the ſheriff. Id. 446. Or again WW: c6. 
the bailiff of the e 2 — 340. U 
And by the fat. Weſtm. 2.2. If the bailif eceſ 
hath not, whereof he may anſwer, the ſu- bs no 
perior thall anſwer. Id. mon 
So in bomine replegiando the lian ſhall 19 
find pledges to proſecute with effect, and riffs, 
deliver the perſon and his goods. 5 H.), dit 
3. 2. So, if the ſheriff takes inſufficient from 
pledges, he ſhall anſwer, as well as if be ſons : 
takes none. 2 Inſt. 340. 6 the g. 
And therefore if the plaintiff is non-Wcutin 
ſuited, Cc. and upon the retorno habende the ¶ the g 
"ſheriff returns elongata, the defendant (hall Mince « 
Have a writ for the cattle or goods of the Th 
pledges. Id. And if upon the writ again perfor 
the pledges, the ſheriff returns 22611, "there Erne 
thall be a  ſerre Factas againſt the ſheriff qual droug 
reddat tot averia vel catalla, &c. Id. Hul. n his 
77. Of. Br. 24 lief b. 
Sed Q, if 3 is in any caſe but where the | 
ſheriff hath been guilty of wilful negligence 
in taking inſolvent perions as pledges? Vor 
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Suppoſe them ſolvent when taken, and 
that thewafterwards become inſolyent, ſhall 
the her” in ſuch caſe, be anſwerable? _ 

Money depoſited in licu of pledges is not 
ſufficient. R. Cro. Car. 446. Fon. 378. 

One pledge is good, if he is ſufficient, for 
it is at the peril of the ſheriff, that he takes 
one or more pledges. Cro. Car. 446. 

If the writ is removed by recordari, when 
the ſheriff hath not taken pledges, the court 

may take pledges, at any time before judg- 
ment, to avoid error. R. Mar. 46. N 
156. 1 75 3 
eus a replevin by plaint, pledges are not 
neceſſary. Cro. Car. 594. For the omiſſion 
is not error. R. Fon. 439. This at com- 

mon law, but now by the. ſtat. 11 Geo, 2. 

. 19. §. 23. On a diſtreſs, for rent, all ſhe- 

riffs, &c. may and ſhall, in every replevin of 

a diſtreſs for rent, take in their own names 

from the plaintiff and e reſponſible per- 

ons as ſureties, a bond in double the value of 

the goods diſtrained, conditioned for proſe- 

cuting the ſuit with effect, and for return of 
the goods if return awarded, before deliver- 

ance of the diſtreſs. . Fo bigs | 

This bond is aſſignable to the avowant, or 
perſon making conuſance, by indorſement. 

he aſſignment to be ſtamped before action 
drought. The avowant, Cc. may then ſue 
in his own name. The court may give re- 
lief by rule, which operates as a defeaſance. 
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er 
6. nalen bow removed Fi 
and 
1 By Pone. cord 
If the 8 be in the county by: writ 1 
it may be removed by pore, into C. B. move 
B. R. FP. N. B. 69. M. And may be R. 4 
moved by the plaintiff without cauſe, I 
And by the defendant with cauſe, but nd 
without cauſe. F. N. B. 70. E 2221 
But the replevin remains before the ſh If 
riff, till removed by pore or other writ; it me 
the replevin, alias, and pluries are all vin .. 
titel. 2 Hit. 5. . And therefore, if the "Tt 
ſheriff returns upon a pluries, that he hy * 8 
made deliverance, B. R. or C. B. cannd If 
proceed upon it; for the parties have no d the p 
in court by the writ. Id. 1 We 
If a plaint is removed by pone or aan DOE 
into B. R. or C. B. the plaintiff muſt «ip... 
clare there de novo, otherwiſe the defendut If 
ſhall ſue out a writ de retorno habendo, F. te n. 
B. 71. A. And nothing ſhall be remoihi...... 
but the plaint, though iſſue is joined. Da. 
And the plaint may be removed, though th Th 
plaintiff has diſcontinued there. II. Wilklaze: 
69 Barne 
By Certiorari. 
If the replevin is in a court of recoil 
that may hold plea in replevin, it may be H if 
moved by certiorari. 3 Mod. 56. And Wicrq 
cannot be removed out of a court of recou, rec 
except by certiorari. 5 Com. Dig. 291. i TS 


Fl 


. 


per King C. J. Hil. 3 Geo. Though the 
laint was begun in 6 county, hundred, &e. 
and afterwards removed into a court of re- 
cord. Per King. Ibid. | 

After removal the plaintiff may decks de 
1990 in B. R. or C. B. when the plaint re- 
moved is tranſmitted There: by mittimus. Bro. 


R. 40. 


By Recordari. 15 * 


e WN 


it may be removed into C. B. or B. R. by re- 
cordari. F. N. B. 70. B. And this by the 
plaintiff without cauſe in the writ, and by 
the defendant with cauſe. Id. 
If the ſheriff returns the . tardè, 
the plaintiff ſhall have an alias recordari. Id. 
And though the recordari is teſted before the 
plaint entred, yet it is good. 1d. 71. d. Bro. 
recordare 9. 1 R. 3, 4. 
If the recordari varies from the plaint in 
the names of the parties, in the things com- 
prized, &c, the plaint ſhall not be removed. 
Dalt. 1, 33. 

The recordari in replevin is ; filed by the 
lazer, f in other actions by the prothonotary. 
Barnes 222. 


By Accedas ad Curiam. 


If the plaint be in the court of another 
ord, it may be removed into B. R. or C. B. 
Dy recordari to the ſheriff, commanding him 
uod accedat ad curiam et in plena curia ill 
K 2 recordari 


recort 
be le. 
Ind 
recon 
0 cl 
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If the replevin be in the ey by plaint, | 
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Fecordari fucias, &c. F. N. B. 70. . Ay 
if it be in the hundred- eee \wapental 


tithing, &c. Id. a OY If 
But it cannot be aa by an tele al em 
curiam, which bears date before the plain. u, 
d. Id. 71. d. Nor two plaints by . 6. 
recordari. Bro. recordare 11. 3 FH. 3. 14.4 Bu 
Nor, if there is a material variance betwen e aic 
the plaint and recordari in the name of hat. 
court, or f the parties. Dalt. 33. It 
Nor ſhall it Jo removed -out of a court, nd tt 
which is not the king's court, without cauls he d 
neither bY the plaintiff nor the defend. 
Reg. 85. . 2 . 339. Or, 
he de 

* LD cleration-f in + Replevin, 10 « 

| 

The declaration i in replevin may be laid ande 
the county where the cattle or goods ve ay n 
taken, or in the county into which they wen Ane 
driven after the taking. F. N. B. 69. I nd u 
Two perſons who have not a joint inter ech ſ 
cannot join in replevin. Co. Lib. 145. 6. 1 t mu 
4. 16. 4. heep, 
The declaration in replevin ought to meer E. 
tion the place in which the taking was. f t. 
Sid. 9. And, if it is omitted, the defendalMFlarati 
may demur to the declaration. So, if tba 4: 
is a blank for the place. 5 Com. Dig. 292. ge 
So, if it mentions ſeveral cattle taken in 4 It tl 
and B. for all the cattle cannot be taken ire be 
both places; but the declaration muſt pl. 
how many were in one, and how many in 560. 
other place. R. Lit. 3. So, 
If it mentions a place in A. and by rep tha 


catidl 


Tx: 133 1 


ation avers, that the ſame place was in B. it 


ke, ill be a departure. R. 1 Sid. 10. 

If the defendant avows in another place, 
YT”; e muſt traverſe the place in the declaration. 
am. upon a general demurer. Lui. 11 72 9 


H. 6. 39. 6. 


one * 
oF But the omiſſion % the place or vill, will 
ren WS: aided, if the defendant does not demur for 
the What. R. 1. Sd. 9, 20. 


It muſt be conformable to the: original; 
nd therefore, if the original is for Beaſ, and 
he declaration for an Lech, it is error. R. 
„ | 
Or, if the original is in the detinet,, and 
he declaration in the detinuit. Lut. i 71 50. 
ide ante, No. 1. 

It muſt mention the cattle, or ds, de- 
handed, with ſuch certainty, that the ſheriff 
nay make deliverance of them... 

And therefore if it is for 100 ſheep, ewes, 
nd wethers, without ſaying how many of 
ach ſort, it is bad. R. Al. 33. Carth. 218. 


heep, ewes, Sc. Carth. 218. And. the value. 
Per Ellis. Id. 

If the cattle, taken, are returned, the de- 
laration ſhall ſay, wherefore he took, Ce. 
Id unjuſtly detained them againſt gages and 


92. edges, until, &c. 1 Saund. 347 

104 If they are not returned, it thall be, where- 
cen Me be 700k, Cc. and ſtill detains againſt gages 
Rs) pledges, omitting until, & c. Raſt. Ent. 


$00. Co. Ent. 610. 6. 
So, if only part are returned, it ſhall ſay as 


K 3 2 due, 


t muſt mention the ſpecies of cattle; as, 


o that detained until, Se. * for the reſi- 
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due, and fill detains. Co. Ent, 611, B. 6 is 
9. | 

If the tat is in the detinet, will 
plaintiff ſball recover the value of the cat 
2 ages for the taking, and coſts. Fi M 1 
1 hd he cannot recover * cattle i in Jet, 
but only the value. Dalt. 84. | 

If the defendant appears upon the with 
nam, the plaintiff ſhall count upon the wi 
of withernam. Dy. 189. 4. Co. Ent. 611. 
613. 4. And thereon pledges may be fou 
for delivery of the cattle taken upon the w 
therham, and alſo for the cattle eſloigned. G 
Ent. 611. 6. 613. 2. 

And the delivery ſhall be E bela 
avowry. Per Dy. Dalt. 65. 

If the acl ttion is only for part of th 
cattle, the defendant may avow for them al 
the others, and pray a writ to the ſheriff in 
mediately for the others, if replevin was mak 
of them. TO 
Fourteen ſkimmers and ladles, and thit 
pots and covers, is ſufficient certainty. oY 
101: .BRH. 119. 

Though huſhand and wife jointly Cann 
maintain replevin for taking the goods 
huſband and wife; yet if detendant avows|l 
ſhall be intended that the taking was beaſt 
the coverture, and that they had then a jou 
property. Tbid. 

And in that caſe the taking muſt be laid 
their damage. 1bid. 

The 7aking need not be laid in the pit 
where the taking originally was, any olle 


p lack 


„ 


ace where the cattle were in the defendant's 
cuſtody, is good. ; 2 Wilſ. FAT" Vide pope. 


NoJige> -- 
8. Pleas in Replevin. 


In Abatement. 


To replevin the defendant. may plead in 
abatement, or in bar. In abatement, hat be 
took in another county. Th. Br. 65. That be 
took in another place, with a traverſe of the 
place in which, Cc. Aſb. Ent. 474. Mod. 
Ca. 102. Vide ante No. 7. To which the 
plaintiff may join in iſſue upon the traverſe. 
Aſht. 475. or reply that the place is known 
as well by one name as the other, but vide 
„ „ 
That the place in which, &c. i in anotber - 
vill, R. 2 H. 6. 14. 4. So in abatement the 
defendant may plead property in him and not 
in the plaintiff. Co. Ent. 314. 6. So, if there 

are ſeveral cattle, the defendant may plead 
chat the property of part is in him. 

So the defendant may ſay that the property 
is in a ſtranger, and not in the plaintiff. Or 
in the plaintiff and a ſtranger. 

If the defendant claims property before the 
ſheriff, he may return it upon the alias re- 
plevin, and thereupon a writ de proprietate 
probanda iſſues; for the property cannot be 
tried but by writ. 5 Com. Dig. 293. 

This writ iſſues out of chancery or out of 
B. R. or C. B. Dy. 173. 4. When it iſſues 
out of chancery, it is an original, and goes 
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upon the ſheriff's return to the alias replevin; 
14. 18 ! „ ; * - | 3 : PAS] 

When it iſſues out of B. R. or C. B. it i 
judicial, and granted to the party upon the 


ſheriff's return. Id. And is only an inqueſt 


of office, upon which, if it is found for the 
plaintiff, the ſheriff muſt make deliverance 
to him. Co. Lit. 145. 6. 7 H. 4. 45. 6. 

If it be found for the defendant, the ſhe. 
Tiff does not proceed. Co. Lit. 145. 6. Dy, 
173. 4. Yet the plaintiff may afterwards pro- 
ceed in C. B. upon the writ of replevin, and 


the property ſhall be tried there. Co. Li, 


145. 6. Though the ſheriff returns upon the 


* 


writ the claim of property. We 67 H. 4 


46. 4. v7 3 
If a man claims property in curia com, it 
mult be in perſon; and not by bailiff, or ſer- 
vant. Co. Lit. 145. 6. But in C. B. he my 
claim by bailiff. 1 Leo. go. 13 5 
In abatement, the defendant may plead 


| bailment to him by the plaintiff, for which 


detinue lies, and not replevin. 5 Com. Dig 
294. 5 5 


9. In Bar. 


In bar, the defendant may plead the gene- 
ral iſſue, non cepit. 1 Bro, Ent. 312. 
So, if tie taking was in another place, be 
may plead non cepit, though he ſhall not have 
any return. Per North. 2 Mod. 199. And 
if there are many defendants, one may plead 
non cepit. Lut. 1131. Or non cepit to part. 
If the defendant appears after wwitheruan 
f awarded, 


awarded, he may plead non cepit; for he is 
W :;ot concluded by the ſheriff's return of clan 
gavit. Ro: 4s Mod. 183. Salk. 581. „ 
But he cannot plead non cepit infra'ſex an- 
nos, for this does not anſwer to the detainer, 
| 1 Sid. 81, 2. Tr 
The defendant may plead property in bar, 
as well as in abatement. 5 Com. Dig. 294. 
And though he pleads property to all the 
cattle in the count, yet upon evidence he 
may prove a leſs number. 1 Leb. 43. So he 
may claim property, though the ſheriff re- 
turns elongata. Salk. 581. | 
So the defendant may make conuſance, for 
that the property is in another. R. 1 Leu. 
go. So he may plead property in a ſtranger 
in bar. R. 1. S C . ns | 2455 
| , If he pleads property, and traverſes the 
property of the plaintiff, iſſue. ought to be 
joined thereon, for a traverſe of property in 
the defendant is not material. R. Skin, 65. 
Dub, but held well after verdict for the plain- 
tiff. Winch. 26. to 
The defendant may plead a releaſe from the 
plaintiff. , A releale, after the laſt continu- 
ance, Lut. 1142. 1 17 
The plaintiff in bar of the avowry may. 
plead a releaſe from the defendants, or one of 
them, Lat. 1143. ” 
Or a releaſe from him, in whoſe right the 
defendant avows, or makes conuſance. id. 
The defendant may plead a plea in juſtiſi- 
cation, without making avowry or conulance. 
R. 3. Lev. 205. Lev. Ent. 152. But then 
he cannot haye a return of the thing taken. 
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3 Lev. 205. 1 Rol. 319. J. 20. And, if by 
matter ex poſt facto he cannot have the thing 
taken, he muſt juſtify, 1 Rol. 314. 1. J 
Or, if he had no intereſt at the time of the 
diſtreſs. 1 Rol. 318. 1. 45. 320. J. 5. 2 89 


436. 


Cipis in alis loco is a plea in i not in 


abatement; no affidavit is neceſſary, nor need 


it be pleaded in four _ after declaration 


een "_—_ 353. 


1 Auoury. 
If the ſon dave had anal cauſe for the 


taking, the moſt proper and uſual courſe is 


to make avowry or conuſance, which is in 
the nature of a bar. Mod. Ca. 102, 

An avowry imports a juſtification of the 
taking in his own right. Or in right of his 
wife. 2 Sgund. 195. And in all caſes, where 
the defendant expects a return of the cattle or 
goods taken, he muſt make an avowry of 
conuſance pro retorno babendo. Mod. Ga, 
103. 

And therefore, if the defendant ple « 
taking in another place, he muſt make an 
avowry pro ret babend'; for the plaintif, 
having alledged the property of the cattle in 
himſelf, ſhall not looſe them without cauſe. 
39 H. 6. 35. 1 Salk. 93, 4. So, if he demurs 
tor want of a place alledged. R. 35 H. b. 
40. So in all caſes where he pleads in abate- 


ment, matter collateral to the action. 1 Salk. 


* he tile of the avowry or conuſance to 
I ; have 
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1 139 J 
have a return cannot be traverſed. 1 Salk, 


9 if the defendant pleads property in 
himſelf, as he thereby directly falſifies the 
ſuppoſed property in the plaintiff, he may 
have return without avowry. 80, if h 
pleads property in a ſtranger in bar. So, 1 
the plaintiff is nonſuited before declaration, 
whereby avowry is prevented, the defendant. 
| ſhall make a ſuggeſtion what cattle, &. 
were taken, and have a writ pro retorno, if 
the ſheriff conſtare poterit allegationem fore 
veram. 5 Com. Dig. 295... _ 
So, if the plaintiff declares for a leſs 
number of cattle or goods, he ſhall make ſuch 
ſuggeſtion for the cattle,” &c. omitted. Ray. 
: So, if the plaint is removed by recordari, 
into C. B. and the plaintiff does not declare 
there. Id. | | 
If a man, who takes a diſtreſs, has no inte- 
reſt, he cannot avow in his own name: As, if 
the ſuperviſor of a common, diſtrains accord- 
ing to cuſtom upon a ſurcharge of the com- 
mon, he cannot avow in his own name, 1 Rol. 
318. J. 45. * fs: | 
But a man may avow, tho' his intereſt is 
determined after the diſtreſs, before the reple- 
vin. Id. 3 20. 


Here it may not be improper to obſerve that by 11 Geo. 2. 
c. 19. the ſheriff on diſtreſs for rent, is to take a replevin bond 
with ſureties, which by F 23. is to be aſſigned to the avowant 
or perſon making conuſance, if he has judgment, But if 
Plauitiff is nonſuited, before avowry or conuſance, the bond is 


not aſſignable, but muſt be ſued in the name of the ſheriff. 
8 When 


} 


| 1 140 4 1 ; 


3 


When defendant avows at a different place 
to have a return, he muſt traverſe the place 
in the count; but when he does not inſiſt 

ona return, he may plead non cepit, and prove 
the taking at another place. Stra. 507. 

If the plaintiff dies after declaration, and 

before avowry, there cannot be a writ de ret 

abend, but defendant may diſtrain again. 
The defendant may have leave to withdraw 
. Bis avowry, and plead Proper ty in a ſtranger 7 


Barnes 348. 


Conuſance imports the juſtification of the 
taking in another right. 
And therefore one defendant may avow, and 
the other make conuſance in his right. And 
if one avows and the other makes conuſance, 
without ſaying as bailiff of the former, and 
entire damages are given, it will be error, 
R. Yelv. 108. b 
If the defendant makes conuſance as bai- 
liff or ſervant, he needs not ſhew his autho- 
rity. 4 Mod. 378. If he makes it as bailitf to 
the king, a patent need not be alledged. 
Bro. Bailiff. 1. Or, as bailiff to a corpora- 
tion, he need not alledge a deed. R. 3 Lev. 
- 107. Nor ſay per eorum prceptum. Id. Or 
ſhew bow incorporated. 14. 

And it is not traverſable, generally, whe- 
ther he was bailiff, or not. R. Cro. El. 14. It 
is not traverſable, where he juſtifies in treſ- 
paſs or replevin, as bailiff, in a cloſe which 

: 15 
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zs the frechold of a ftranger- 1 Fals, 


But where he took contrary to the ail of 
his maſter, 8 ſuch inducement it may 
be traverſed. R. 3 Lev. 20. 80, it may be 
traverſed, that he took as bailiff to another, 
and not to A. R. 1 Leo. 50. R. 2 Leo. 196, | 
210. X 
That he took of his own wrong, abſque 
hoc, that he took as bailiff, for this is material, 
where the taking is of cattle. R. 1 Salk. 
107. 
if one defendant pleads non cepit, the other 
may make conuſance in his right, for he ſhall 
not looſe his advantage by the other's plea. 
1 Rol. 320. J. 25. 4 
If the defendant ſays bene advocat, Ge. for 
bene cognovit, it is form only. 2 Cro. 372. 
If he ſays bene cognouit captionem in pre- 
dicto loco, without ſaying tempore quo, &c. it 
will be well. R. 2 Mod. 4. 
If he does not deſcribe how many acres the 
locus in quo contains, in his avowry, .it will 
be well. R. Lut. 1232. 
Avowry or conuſance ought, to make a good 
title in omnibus, for it is founded upon the 
right. Cartb. 74. For it is in the nature of 
a count and muſt contain ſufficient matter to 
have a return. 7 Co. 25. 4. And therefore 
if he avows for homage, he muſt make a title 
to homage. 5 Com. Dig. 296. 
If the replevin is, that be took 1 1 "rattle : 
and goods, and the defendant avows-or makes 
conuſance of the taking of the cattle and goods, 
but his juſtification goes only to the cattle, 
without ſpeaking of the goods, it will be bad. 
R. 5 
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Re. 5g Mod. 77. - So, if the replevin be that 


he took the beaſts, cattle, and goods, and he 
makes avowry or eonuſance of the cattle only, 
it will be bad. R. 4 Mod. 402. 
If the avowry or conuſance is bad, the 
defendant ſhall have no return, tho' the re- 
plevin. is alſo bad, and the declaration therein 
NR for defect. R. $howw. . 
Two defendants cannot make ſeveral avow- 
ries for the ſame thing, each in his own right, 
for each cannot have judgment, ſeverally, for 
the ſame thing. 5 Co. 19. 4. Sed qu? 
The avowry need not be for the ſame 
a; for which the taking was; for if a man 
diſtrains for one cauſe, he may afterwards 
avow for any other cauſe, for which the tak- 


Ing was Janine 3 Co. 26. 4. 2 Leo. 


* | 

So an avowry for rent, if it appears that 
part is not in arrear, will be good for ſo much 
as is due, upon gemurrer. 1 Send. 287. 
Otherwiſe, if he avows for an intire rent, 
and it appears that he has title only to two 
parts. 1 Sand. 286. R. Mo. 281. Or, if he 
avows for 30 J. part of the rent for half a year, 
without ſhewing that the reſidue was latis- 
fied. R. 4 Mod. 402. 

If a diſtreſs is made for a year's rent, the 
landlord may avow for three quarters, only, 
or any leſſer part. But if it is doubtful how 
much is due, as under the far. 4 Ann. c. 16. 
he may by leave of /the court, make ſeveral 
avowries, he had better ſo do, avowing for 
a year, three quarters, half a year, Se. 

By the 11 Geo. 2. c. 19. 22. Such avowry, 


(25 


g 1 : 5 
t (as well as PE: ſervices) may be general, 7. e. | 
e without ſtating a x PM: an e &c. f 
F as tenant. | on 
If a man avows pro cert Innes: and fers 1 
0 fine for not preſenting, where it appears that —_ 
5 the fine was exceſſive, he mall not have a re- 
n turn. 11 Co. 45, | o Hh101 
An avowry'for rent in arrear af the time __ 
5 the taking is ſufficient, without N and 
t, flill being in arrear. R. Dalt. x 
Ir If the avowry is for rent due at Michelin, 
and the diſtreſs is alledged before Michaelmas, 
e and judgment for the avowant, it may be 
in amended after error brought for it. R. Salz. 
ds 580. But, if it 1s not amended, it will be 
'S error, where he takes judgment for the whole 
0. rent till Michaelmas. R. Id. 6 
If the avowry or conuſance is by artoracy, 
at when the defendant was an infant, the plain- 
ch tiff may plead it in abatement. R. 1. Salk. gz. 
an 2. Avowry. 
vo 
he For Rent and Services. 
Ir, 
9 The moſt uſual, avowry is upon diſtreſs 
made for rent, or ſervices. © | 
he At common law the defendant, in ſuch 
y, avowry muſt have alledged in certain, hat 
5 lands were held of him, or of his lord, and 
65 by what tenure, and many niceties in various 
al caſes, attended ſuch avowries. As two ſta- 
for tutes have in a great meaſure rendered the 
learning on this head almoſt uſeleſs, I ſhall 
ry, only give bak of thoſe ſtatutes, and re- 
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ſervices,) to avow or make conuſance gene- 


* 
y 


L 144. 1 


* the curious reader to 5 Com. Dix. 296, bel 
£8. 5 | 
By the ſtat. 21 1H, . 19. It is enactel | "y 

That where any lands, tenements, and other of 

ha nt are holden by any perſon, ot * þ os 

_ perſons, by rents, cuſtoms, or ſervices, if the den 

lord of whom they are holden, diſtrain for legt 

any ſuch rents, cuſtoms, or ſervices, and re- | nor. 

'Plevin thereof be ſued; he may avow, or his Wi ing, 

bailiff, or ſervant; may make conuſance or jo- dan 

ſtify for taking of the diſtreſs, upon the ſame 
lands, &c. ſo holden, as in lands or tene- 

ments within his fee or ſeignory, alledging WM 13 

in the ſaid avowry, conuſance, and juſtifica- T 

tion, the ſame manors, lands, and: tenements tiff 

to be holden of him, without naming of any may 
perſon certain to be tenant of the ſame, and have 
without making any avowry, juſtification, ot of ri 

conuſance upon any perſon certain. So upon Or c 

every writ ſued of ſecond deliverance. Vidt out 0 

9 Co. 33. 4. 6 Co. 59. b. Co. Lit. 268. 6. on 

9 Co. 22. 4. 36.4. 05.8. clain 
By the flat. 11 Geo. 2. c. 19.5 22. It is may 


enacted, That it ſhall be lawful 2 all de- 
fendants in replevin (in caſes of diſtreſſes fol 
rent, quit- rents, reliefs, Beriots, and . other 


rally, that the plaintiff in replevin, or other 
tenant of the lands and tenements, whereon 
diſtreſs made, enjoyed the ſame under a grant 
or demiſe, at ſuch a cettain rent, during the 
time wherein the rent diſtrained for incur- 


red, which rent was then, and ſtill remains 3. a 
due; or that the place where the diſtreſs was Bu 
taken was parcel of ſuch certain tenements, Mf ſer 


held 


1 


held of ſuch honor, lordſhip, or manor, for 

| which tenements, the rent, relief, heriot, or 
other ſervice diſtrained for, was at the time _ 
of ſuch diſtreſs and ſtill remains due, with- 
out further ſetting forth the grant, tenure, 
demiſe, or title of ſuch landlord or landlords, ' 
Jeflor or leſſors, owner of owners of ſuch ma- 
nor. On-plaintiff being nonſuited, diſcontinu- 
ing, or having judgment againſt him, defen- 
dant to recover double coſts, . 


„ 
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13. Bar 70 Avowry for Rent and Services, 


To avowry for rent and ſervices, the plain- 
tiff in bar may diſclaim. 9 Co. 34. 6. So he 
may diſclaim, generally, and thereon ſhall 
have judgment; but the lord may have a writ 
of right upon the diſclaimer. Mod. Int. 306. 

Or confeſs the avowry. Id. 319. Or plead, 
out of his fee, generally. R. 28 H. 6.10. So 
the may plead, out of his fee, without diſ- 
claiming, which will be perilous, Or he 
may confeſs the tenure in part, and traverſe 
the tenure odo ef forma. And, if it is found 
for the plaintiff, he ſhall have judgment, 
tho the avowry was for rent, the tenure by 
which was confeſſed. 5 Com. Dig. 298. 

If he alledges tenure for part of the land, 
ne may alledge that this and other land is 
held by ſuch ſervices, and traverſe that only 

Wart is ſo held. 9 Co. 35.6. So he may con- 
feſs the tenure and traverſe the ſeiſin. 9 Co. 
3. 4. | = 
But the plaintiff cannot traverſe the ſeiſin 


of ſervices generally. 9 Co. 34. 6.22 H. 6. 3. 
VoL. i. i | | L | 5 : Fitzh. 
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Eitzb. avowry. 15. For, if the lord had 


not ſeiſin of the ſervices, the plaintiff ought 
to confeſs the ſeiſin and traverſe the ſeiſin. 
4 Co. 33 ;:: 
' $6 ſince the fat. 32 E. Kis. 2. he may 
plead, never ſeiſed within 30 years. 8 Co. 64. 


1 Mod. Int. 322. 3. 4, & 5 Ann. c. 16. 16, 


If he was ſeiſed only for part of the ſer. 
vices, he may plead. that the tenure was by 


part, but never ſeiſed for the reſidue within 


50 years. 9 Co. 34, 5. 

He cannot plead tenure of a ſtranger, and 
traverſe the tenure. 9 Co. 35. 4. R. 10. H. 6. 
6.6. for he muſt diſclaim, o I pirad; out of 
his fee. 10 H. 6. 6, 7. i 

But this. plea is not good, if the avowry is 
for caſual ſervice, as fealty, &c. R. 3. Lev. 
21. So, if the tenancy is granted by fine, &c. 
to the king, the lord-cannot avow generally. 
for rent-ſervice. R. 1. And. 160. 

So now fince theſat. 21 H. 8. c. 19. The 
plaintiff in replevin in bar to avowry for rent, 
may plead nothing in arrear. R. Ray. 254. 
Sc. Tho' he does not make any title to the 
land, Id. 258. Though he is only leſſoe for 
years, or a ſtranger. Ray. 254. 

So be may plead all pleas, which he had 
by the common law, except diſclaimer. 2 
Cro. 127. Co Lit. 268. b. As, he may plead, 
out of his fee. 2 Cro. 127. Mod. Int. 303. Ot 
traverſe the tenure. 2 Cro. 127. D. that be 
ſhall plead no plea, but a as out of 
his fee. Mo. 870. 

24. IT the plea of diſclaimer is net taken 
away by the far. 21 H.8. c. 19? p—_ 
| _ e 


- 


W The plaintiff may plead in bar to an avow- 
W ty, de ſon tort, with a traverſe that the locus 
in quo, &c. is parcel of the tenements alledged 
to be held. Raft. Ent. 5 56. 5. 5 
= But by the common law before the 21 H. 8. 
C. 19. a ſtranger to the avowry, viz, he, up- 
on whom the avowry was not made, could 
not diſclaim. Nor could plead, out of Bis fee; 
or any thing tantamount. 22 H. 6. 2. 6. Nor 
notbing in arrear. Id. Nor levy by diftreſs, 
and ſo nothing in arrear. 22 H. 6. 3. a: 
But in theſe caſes he ought to pray in aid 
of the very tenant, and then diſclaim or plead 
theſe pleas. 22 H. 6. 22. 6. | 
So plaintiff to an avowry for rent upon 
him as very tenant, cannot ſay nient ſeiſie, for 
this amounts to a diſclaimer, and therefore 
he muſt diſclaim. 21 H. 7. 20. a. | 
If on avowry for non-payment of rent, a 
plea in bar is de injuria ſua propria, abſque ' 
| hoc; that the aforeſaid R. took, Sc. that be 
did not take, is no good traverſe : he ſhould 
purſue his title, and de injuria ſua propria is 
enough. Fort. 362. n 
On avowry for rent, and iſſue thereon, 
plaintiff cannot give evidence to ſet off a 
mutual debt; but by way of ſpecial plex to 
avowry, he may plead mutual debt of more 
than the rent. Barnes 450. 


14. For Relief, &c. 


The defendant avows for relief like as for 

other ſervices. Vide ante, No. 11. _ _ 

| He need not make mention of the relief 
| L2 in 


F 


In bis aVOwry, but of the tenure only; for 
the relief is incident to it. R. 3 Lev. 145. 
And if it be ſevered by releaſe, &c. it muſt 
be ſhewn on the other ſide. 1d. - 

I I need not ſtate the common law on this 
ſubject. No man will be unwiſe enough to 
avow as at common law, when he may avow 
under the fat. 11 Geo. 2. 4 19. §S 22. Vid 
| ante, No. 11. Fg. | 


I 15. For a Rent- Charge. 


A rent-charge is where the owner of the 
rent hath no future intereſt, or reverſion 
expectant in the land; as where a man by 
deed maketh over to others his whole eſtate 
in fee fimple, with a certain rent payable 
thereout, and adds to the deed a covenant or 
clauſe of diſtreſs, that if the rent be in at- 
rear, it ſhall be lawful to diſtrain for the ſame, 
In this caſe the land is liable to the diſtreſs, 
not of common right, but by virtue of the 
claufe in the deed: and therefore it is called 
a rent- charge, becauſe in this manner the 
land is charged with a diſtreſs for the . 

ment of it. Co. Lit. 143. 

Is think this does not come within the 
meaning of the 11 Geo. 2. c. 19. for a gene- 
ral avowry, becauſe here is not any Zenany- 

I ought therefore to ſtate the manner of avow- 

ing. 

Te the avowry | be for a rent-charge, the 
avowant muſt ſhew his title to the rent: As 
by a grant to him in fee, or in tail, or fol 


life, 


| 
q 
. 
3 
by 5 
E 
. 


[ 149 1 
life. Co. Ent. 590. By. deviſe to him, or his 


wite. 2 Saund. 195. 
By grant or deviſe to ſuch an one, under 


whom the defendant derives his title. By 


grant or deviſe to ſuch an one, to whom the 
defendant is executor. or adminiſtrator, and 
avow for arrears in his life time. Vin. Ent. 
101 

85,1 he ought to in that the locus in quo, 
Sc. is parcel of the land charged ; for to ſay 
quod eft et tempore quo, &c. fuit, is not ſuffi- 
cient; for this imports no more than that it 
was ſo at the time of the diſtreſs. R. 2 Vent. 
159. 4 Mod. 150. But the avowant need not 
alledge ſeiſin of the rent, where the com- 
mencement appears by deed. 8 Co. 65. 4. 
As, if he avows for a rent-charge. 1d. Or 


for rent reſerved upon a gift in tail, 1 Ro/, 


314. J. 10. Or upon a demiſe for life or years. 


8 5 Com. Dig. 299. 


Or for a rent in fee, reſerved by deed, up- 
on a conveyance in fee. R. g. Co. 6 5. 
So if the rent is reſerved by act of parlia- 


ment. Cro. Car. 81. 


Ia bar to an avowry for a rent-charge, the 
plaintiff may ſay, Quod non conceſſit. 

He may demand oyer of the grant and de- 
mur, 

He may ſay that the grantor was ſeiſed in 
tail, Sc. and traverſe the ſeiſin in fee, 

That the rent was extinguiſhed by a fine. 

That he made a "GS tender. 5 Com. Dig. 
200; © - 
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16 For Rent upon a Reſer vation. 5 1 


As the party may avow under the frat. 11 
Gp. 2. c. 19. (Vide ante, No. 12.) I hall 
not ſtate the ancient law, but only refer the 
curious to 5 Com. Dig. 300. 


17. Bar to an n Avowry for Rent upon a Keen 
vation. 


| = bar to an avowry for rent reſerved, the 
plaintiff may plead as in bar to debt for rent: 
As, non artnfit. Clift. 641. 2 Saund. 312, 


Nothing in Arrear. 
Nothing in arrear for part of the rent, and 


tender of the reſidue. CI ft. 646. That the 
_ avowant afterwards uſed or ſold the cattle on 


g00ds di ſiſtrained. Lut. 1423. 

After iſſue joined upon à plea in bar to the 

avowry, the. court will not ſuffer the plea to 
be withdrawn, and the avowry confeſſed, 
without conſent, for the avowant will lol 
his coſts. Skin. 594. 
Nil habuit in tenementis is no plea (even for 
a ſtranger) fince the 11 Geo. 2. c. 19. The 
ſtatute has token away the tenants“ right to 
controvert the defendant's title in r 
Vide the caſe of Sullivan v. Stradling. 2 Will, 
208, Sc. 


18. For Damage F chene. 


If the Sdn avows or makes canu- 


ance for damage feaſant, he muſt ſhew that 
the place where, Toe is his freehold, or the 


1 F It freeho Id 


4 
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freehold of B. under whom he makes conu- 
ſance. Vide Lut. 1140. 

And if he ſays that he himſelf: or B. was 
ſeiſed, he muſt ſay of what eſtate, in fee, tail, 


ot for life. R. Lut. 1243 


* 


19. Bor. 


4 


His F iba. 


To this avowry the plaintiff may fay i in 
bar, that it is his frechold. 5 Com. Dig. 300. 

Or the freehold of A. and by bis licence be 
put bis cattle there. 1 Co. 64. a2. 


Or a ſpecial title by deviſe, fine, demiſe, 


Sc. 5 Com. Dig. 308. 


20. T. ender of nn 
80 the plaintiff may plead in bar, tender f 


amends. _ 

If the defendant pleads that he was ſciſed 
of three acres in loco in quo, &c, it is ſuffi- 
cient, without ſaying how many acres the 
locus in quo had, R. upon ſpecial demurrer. 


| Lut. 1232. 


21. Bar by Common. 
In bar to an avowry for damage feaſant, 
the plaintiff may ſay that he is intitled to 
common in the place where, Sc. and, this 


common appendant or appurtenant. Com- 
mon by reaſon of vicinage. 5 Com. Dig. 301. 


And he muſt ſhew in what vill the land lies, 
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to which he claims common. R. 2. Cn, 
238. 

The plaintiff may plead that his leſſor is 
intitled to common for him and his tenant, 
Co. Ent, 573. b. 

But he muſt ſhew how, and the nature of 
the common, 9 

If the plaintiff preſcribes for common, he 
muſt me a good title to the common. And 
for common appendant or a . he 
muſt thew a ſeiſin in fee of the land to which 
he claims common, and then alledge that he 
and all whoſe eftate he hath, &c. time where- 
of, &c. have had common in ſuch place, Er. 
1 Saund. 346. Ce. Lit. 1 13. 6. 

If he claims common in groſs, he need no 
alledge ſeiſin of the land, but only that he 
and all his anceſtors have had, time where. 

of, Sc. common in fuch place, Sc. 1 Saun. 

6. 

If a cope palms common in another 
manor, he mult alledge ſeifin in his lord, and 
that he for himſelf and his cuſtomary te. 
nants has common in ſuch place, &c. Vit 
2 Saund. 326. If he claims common in 1 
waſte of the fame manor, he muſt alledge i 
by way of cuſtom. Co. Lit. 113. 5. And be 
need not ſhew what eſtate the copyholden 
have in their cuſtomary 1 R. 2 
Saund. 326. 11 
If the plaintiff is a leſſee for years; he mul 

. alledge a ſeiſin in his leflor, who has the fes 

and preſcribe i in him and all thoſe whoſe al, 
"Sc. and then derive the term to bimſelf, 
8. c. for, oy he alledges a ** in 0 
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ſelf it is bad. R. Cro: Car. 599. So he muſt 
alledge a preſcription for common, time 
whereof, Cc. where it is contrary to common 


reaſon of vicinage; and it is not ſufficient to 
ſay, all have had and been accuſtomed to have, 
without more. R. Lut. 161. 


he ought to claim it only for cattle /evart 
and couchant. R. Luft. 1359. R. 1. Sid. 313. 
But, if he preſcribes for common appendant 
to an houſe or cottage, it will be well, for 
this compriſes any land. R. 1. Salk. 169. 
Semb. 1. Brownl. 198. And for cattle, levant 
and couchant is ſufficient, without other cer- 
tainty. R. 1. Brownl. 198. 

So he mult alledge zer of his common 2c- 
cording to his preſoription: As, if he claims 
common for cattle levant and couchant, he 
muſt ſhew'that the cattle put there were le- 
vant and couchant. 1 Saund. 28. R. H. 10 
Ann. in C. B. 5 Com. Dig. 301. 

But the omiſſion ſhall be aided after ver- 
dict. 1 Lev. 9 R. 1 Saund. 227. R. 2. 
Cro: 44. 

If be claims common appurtenant for a 
certain number of cattle, without ſaying le- 
vant and couchant, he need not ſhew that 
they were ſo. R. 2 Cro. #5. +; 

If the plaintiff claims common for all 
commonablèe cattle, he muſt ſhew that o_ 
cattle put there were ſo. Semb. Lut. 1 


cutting and carrying away the corn, till the 
land is ſown again, he muſt ſhew that the 
| cattle 


tight. As, for common appurtenant, or by 


If he preſcribes for common appendant, 


If he claims common, from the time yo | 
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n were put there within that dine; N. 
2 Cro. 637. Vide Pl. Com. 33. 6. And he 
muſt ſay chat no part of the land was ſown 
ein. 2 Cro. 637. 


R — 5 


To a preſcription for common the defend. 
ant may reply de ſon tort, with a traverſe of 
the preſcription; 
Or with a traverſe of the 8 and couch- 
ancy; for this goes to the giſt of the Juſt. 
cation. 5 Com. Dig. 302. 

The foddering of the cattle in his yard is 
- evidence of their being /evant and couchant, 
I Salk, _ | 


22. "Bar by Way. 


In bar of an avowry for damage feaſant, 
the plaintiff may. preſcribe for a way. And 
he muſt ſhew what way he claims in certain: 
As, whether it be for horſes, carriages, &. 
And the terminus a quo, and ad guem, Gc. 


Replication, 


To his bar the defendant may reply de fit 
tort, and traverſe the preſcription. _ 
Or acknowledge the way, and ſay that the 
treſpaſs was extra viam. Bro. Ent. 297. 
If the defendant traverſes the preſeriptian 
| the plaintiff ſhall join iſſue upon the traverſe. 
If he pleads extra viam, the plaintiff mef 
Mein to it t guilty. Bro. Ent. 297. 9 
20. 


R. 
he 


I 13 
nt, 
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23. By force of a Warrant or Commiſſion. * | 
The defendant may make avowry by autho- 


rity of the commiſſioners of ſewers. 5 Com. 


BR. 1 ⅛ ͤ K 

By the flat. 23 H. 8. c. 5. The defendant 
may avowW generally, that he took by autho- 
rity{of commiſſioners of ſewers, for an aſſeſ- 
ment by ſuch commiſſioners. Co. Lit. 283. 


But, if the defendant. waives the ſhort 
| pleading allowed by the ſtatute, and ſhews 


the ſpecial matter, he muſt. plead all things 


ſufficiently, otherwiſe it will be bad. Sti. 12. 


Lat. II ont ws 1 
The defendant may avow by virtue of a 
warrant to diſtrain for the poor's rate, pur- 


ſuant to the „at. 43 El. c. 2. 
So by force of a warrant upon a convic- 


tion for fraud in the exciſe. Lev. Ent. 152. 
So by authority of any ſtatute giving a di- 
ſtreſs, of which there are, ao, a great many, 


but which its unneceſſary to enumerate, 


24. For an Amerciament. 


The defendant may make avowry for an 
amerciament; As, for not appearing at a leet. 
5 Com. Dig. 302. . _—_— 

For departing, when ſworn upon the ho- 
mage, before verdict given. Co. Ent. 570, b. 


For refuling to be conſtable, Co. Ent. 572. 4. 


Mod. 124. 
11 80 


256 3 


So for an amerciament for ſtopping a wy, 
or other offence preſented. Co. Ent. 573. 4 
Or for taking inmates. 
In an avowry for an amerciament, the de. 
fendant muſt ſhew the leet or court, where 
impoſed, to be duly held. R. Cro. El. 245 
and before whom. R. 1 Brownl. 198. Senh, 
5 Mod. 96. And over whom it has juriſdie. 
tion. R. Shin. 393. | | 
If it is impoſed for refuſal of an office, it 
muſt be ſhewn that he had ſpecial notice d 
his election thereto. R. 5 Med. 130. 
It muſt be ſhewn that there was good cauk 
for the amerciament: As, that it was for an 
offence within the leet. R. Hob. 129. 
In replevin it is not ſufficient to ſay, tha 
he was preſented for ſuch an offence, but i 
muft be directly averred that ſuch an offence 
was committed. Otherwiſe, in treſpaks, 
Tum Ds. 03: 
And altho' be was guilty, is not a ſufficient 
averment. Fg. 109. 
If the amerciament is general, idee in n- 
 fericordia, and afterwards affeered, it is ſuff- 
cient. R. 1. Salk. 56. Or, if it is aſſeſſed at 
a ſum certain. Per Holt. Sho. 62. vide its 
Qu. If the amerciament ſhould not be ati 
certain ſum, which the affeerors may after- 
wards reduce? Vide Hob. 129. 
He muſt ſhew that the amerciament wi 
affeered by affeerors. R. 3. Lev. 19. Ad: 
Med. 89. And he muſt ſhew the names ol 
the affeerors. R. Kel. 66. a. So, the names 


of the ſuitors before whom preſented. 1 
1 | £0 


19% 


Leo. 8. So he muſt ſhew the precept. And 
where made. 5 Com. Dig. 303. 

If the defendant avows in replevin, as bai- 
Iif for an amerciament, he muſt aver that 
the defendant was guilty, for here he is an 
actor; tho' in treſpaſs it is not neceſſary, for 
there the conviction juſtifies the officer. Stra. 


fn 7 6 


ment. 1d. 
25. For Cuſtoms. 


The defendant may make avowry for a cu- 
ſtomary demand: As, for a fine due by cu- 
ſtom upon an alienation. 2 Vent. 132. 

So, for a fine impoſed by the leet, &c. for 
a contempt. 80 for a toll due by cuſtom. 
So for an heriot due by cuſtom. Or for he- 
' riot-ſervice. So for breach of a by-law. 5 
Com. Dig. 303. PT 

But, if the avowry is for a thing done a- 
| gainſt common right, a cuſtom muſt be al- 
ledged to diſtrain for it. R. t Salk. 175. 


is due, it is ſufficient without alledging per- 


tion for the duty: As, if it ſays that a bo- 
rough in conſideration of maintaining the port 
ſhall have toll, &c. it need not alledge that 
the port was in repair, for it is ſufficient that 
they are bound to repair it. R. 1 Salk. 249. 


29 : Judgment 


The amerciament muſt be by the court, 
not by the jury, and there muſt be an affeer- 


Yet, where the avowry ſhews that the duty 


formance of that, which was the conſidera- 
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26. eke, in pve | 
8 For the Plamtif. 
af ane be: judgment for the plaintiff (* 


want of a replication to the bar to the avoy. 
ry, or upon a demurrer, a writ of i * of 
damages ſhall be awarded. 

- So, if the defendant; relicta ver heating, 
cognovit actionem, or there is agen eu againſt 
him by nibil dicit, Cc. 

Or at the requeſt of the plaintiff, by the 
aſſent of the defendant, the Juſtices may aſ- 
ſeſs the damages without a writ of inquiry, 
5 Com. Dig. 303. 

If the judgment is upon a verdict, the jury 
uſually aſſeſs the damages. 2 Saund. 315, ot 
the jury after verdict may be diſmiſſed, and 
damages aſſeſſed by the juſtices, with the de- 
fendant's conſent. 5 Com. Dig. 303. In fact, 
this ſuppoſed aſſeſſment by the court, 1s 4 
confeſſion of the defendants. 

If the jury do not aſſeſs aan the 
plaintiff may make a ſuggeſtion upon the 
roll that the cattle are ſtill detained, where- 
upon a writ ſhall: go to inquite of the value 
of the cattle and the damages, upon which 
the plaintiff ſhall have Fn for both, $ 
Com. Dig. 303. 

If there is judgment for the Jaintiff in 
replevin, quod adbuc detinet, by default aftet 
appearance, there ſhall be a ſpecial writ of 

r for the value of the cattle, or pou 

| an 


Ireple 


detai 


F. G 


luite 
ſugge 
lance 
ſhall 
rear, 
ecuti 
ven t 


— Fu NB. hy. ec CvuBie 
611. 4. | 


mages ſhall be only for the detainer: As, in 
F. G. 


27. For tbe Defendant. on | 


No. 4. 


he pleads non cepit after a withernam award- 
ed. Salk. 581. Or claims property. I. 


fendant avows for rent, the court may aſſeſs 
213. Sed qu. de hoc, 


for rent upon the lands chargeable, if the 


lance to ſhew cauſe of diſtreſs; and the court 


F in ſchall award a writ: to inquire, Sc. What ar- 


\fter rear, and the value of the diſtreſs, of the èx- 


it of ecution of which, 15 days notice ſhall be g- 


ods; ven to the plaintiff or his attorney. 


and 1 | N 


But where the taking was lawful, the da- 


teplevin for goods taken damage feaſant, and 


detained after amends tendered. F. N. B. 69. 


If there is judgment for the defendant up- 
on a demurrer or verdict, or the plaintiff is 
nonſuited, the defendant ſhall have return ir- 
repleviſable. 5 Com. Dig. 304. Vide poſt. 20. 
As to writ of ſecond deliverance, Vide ante, 


The defendant ſhall have return, though 


If the plaintiff is nonſuited, when the de- I 
damages, without a writ of inquiry. 3 Leo. 


By the tat. 17 Car. 2. c. 7. Upon diſtreſs - 


—— OE 


plaintiff in replevin, by plaint or writ de- 
pending in any court at Weſiminſter, be non- 
ſuited before iſſue, the defendant may make 
ſuggeſtion in nature of an avowry, or conu- 
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| Zy the- ſame flatute, on return of the it. 
quiſition the defendant ſhall have judgment 
to recover the rent in arrear, if the goods di- 
ſtrained amount to it, otherwiſe, to the value 
of the diſtreſs with full coſts, for which he 
may have execution by Neri Jacias, elegit, G 
1 Sund. 195. 5 

By the ſame flatute, if the plaintiff be nog. 
ſuited after avowry, or conuſance, and iſſue 
Joined, or a verdict be for the defendant, the 
jury who were to try the iſſue ſhall inquite 
what arrear, and the value of the diſtreſs, 
and on return the defendant ſhall have judg- 

ment for the arrcars mentioned in the avoy- 

ry or conuſance, if the diſtreſs amount to that 

+ value, otherwiſe to the value of the diſtreſs, 
and his full coſts, and execution t ſupra. 

If the, avowry is for rent-charge, as well 
as for rent-ſervice, the jury ſhall inquire what 
rent was in arrear, and the value of the cattle 
diſtrained. Adm. 1. Lev. 255. 

If the avowry is for the poor's rate, of 
other duty, the jury ſhall inquire how much 
is due. Semb. 5 Mod. 76. 

Bur if the jury (where the cauſe is tried), 
omit inquiring what rent is in arrear, It can- 
not be ſupplied by a writ of inquiry; for it 
muſt be by the ſame jury who try the iſſue. 
R. 3: Leu. 2455 Sal. ao s. 

It may be ſupplied by a writ of inquiry, 
where the avowry was for the poor's rate, and 

the plaintiff nonſuited. Call. 205. and Vit 
5 Mod. 76, 77. 

If the j Jury, (in caſe of rent 2 find the vi 
ue of the diſtreſs, and not what rent is in 

arrest, 


[ 161 J 
arrear, by which he cannot have judgment 


have judgment at common law. R. Ray. 170. 
1 Sid. 380. | 1 SR: 4 

If the plaintiff is nonſuited for want of a 
plea in bar, the avowant may ſue the ſureties 
| on the bond, and need not execute a writ of 
inquiry for the damages. 2 Wilſ. 41. 

If the plaintiff is nonſuited for want of a 
declaration, and retorn. Habend. is awarded, 
and then the plaintiff ſues out a writ of e- 
cond deliverance, yet the defendant may af- 
terwards execute a writ: of inquiry of da- 
mages; for tho“ the writ of ſecond deliver- 
ance is a ſuper ſedeas to the retorn. habend, yet 
it is not to a writ of inquiry. 2 Vilſ. 116. 

If goods diſtrained are not replevied, but, 
by conſent of the attornies, remain in the di- 
ſtrainer's hands, without writ of re. fa. lo. or 
appearance; after verdict for plaintiff, the 
court will ſet aſide all the proceedings, 
Barnes 451. l 8 


28. Execution. 
After judgment for the defendant by the 
common law, a writ de:retorno habendo was 
awarded, which was irrepleviſable, where the 
judgment was upon a demurrer, or after a 
verdict. 14 HF. 7. 6. 6. it Sd een 
But if the judgment was upon a nonſuit 
before verdict, he ſhould have return, but 
not irrepleviſable. Id. & 34 H. 6. 5. 4. 


. 


cannot find the cattle, there ſhall be a capras 
You, Hl... in 


upon the verdiet, yet if he thinks fit he ſhall 


. 1 8 
Cave te 
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— — — we 


If upon a writ pro ret. habend. the ſheriff 


* 


* 
1 
C 
0 
% 

{ 

* 

7 
1 N 
45 
* 

(7 

5 1 
y "LT 

1 | 

bas 5 
1 1 
7 ; 

ry 
£$ 
h 
ji 
4 

vp 

w_ 

_- 
E $ 
z q 

1% 

* 

1 
q 
, 

U 

1 
\ "; 

4 

J 
* 

4 
| 7 
1 

Y 

4 
== 
a 
. 
A 
w 
| 145308 
U 
1 
a 

19 
"A 
1 
. = 
E 

4 

©, 

Wa 

2 * 

i 14 
<= 

' TA 

0 
| 7 
* 7 


— _ ' \ — - * —_ = — 
— p mY "3% « gr os 
3 —ů — —-—-—-—¼ — — 2 —_ — 2 — — 

— . — = * 1 


1 + $ 


— of 2 ** 
. ß ce IT 
<= Cn RIS. I ES ES 
— * 2 2 - Y 4 
< * 1 


— — 
ern * 
8 
Hy 
— 
. b * 
— — 
— 22 


— 


— — — — 
— 
— 
5 
_—_ 
— 


275: 668% 


3 


— 


F — 
— 


— a — ——— * 2 n — 4 — 
RY 0 : — 2 - 7 22 n 
W * n —— — — rr 7 
. e . yrs 1h or med 0 


= 
— — 


n — 
r 2 = - 2 SN 

me = Ree | 12 OW. © a. ar Mak, — 3 D wy 44 

— oben SEP . > 9 HHS rr A Cn TP 4 or 


— = 
— . TL Won oor 


o — — * * _ 
I <-> o n ** A 
—— ae 2 ————— ured ow Dai — — 


5 
— . — - — TINS - 
— —— — — 2 — r * — * 
* 
— —— 


1 — , tne ge ot ere ge 
> 


: \ 


f - v6a Þ] 


in withernam upon the return of elongaia, | 


2 Dee, iM 

So, if after wit hernam in l defendant 
in homine replegiando find bail and pleads, and 
there is judgment againſt him, and heisſurrend. 


ered, he ſhall be detained upon the firſt capia 


in withernam. R. Salk. 582. Or, if he doe 
not ſurrender himſelf, another capias in with. 
ernam ſhall iſſue againſt him. Id. 


But, after withernam upon a ret. habend, 


if the Sofendund e e in court the damages 


aſſeſſed by the jury, and alſo a fine for his 


contempt, the proceedings upon the wither. 


nam ſhall be ſtaid. R. 2 Leo. 174. 

So, after judgment for return irrepleviſ 
able, if the owner of the cattle or goods 
renders all that is due upon the judgment, and 
it is accepted, there ſhall be a writ of deliver 
for the cattle, Sc. 2 Inſt. 107. So, if he 
tenders the whole upon the judgment, which 


is aſcertained by the avowry, and 1s refuſed, 
he ſhall have detznue. Id. 


In replevin in the county-court, removel 


by recordari, and verdict for the avowant, 
and 1nquiry as to the value, purſuant to the 


ſtat. 17 Car. 2. c. 7. the avowant ſhall not 


have the replevin- bond delivered to him to 
ſue the parties; but mult either have judy: 
ment and execution for the ſum ſettled by 
the jury, purſuant to that ſtatute, or he mul 
take the antient remedy, which is to hate 
the writ de retorn' abend“; and if the ſberif 
returns averia elongata, then a writ to have 
retorn of the beaſts of the pledges ; and i 


that is returned 2741, then ſcire facias againli 
the 


| all 
detalr 
the di 
320. 


F 


the Hat. 11 Geo. 2. c. 19. as the ſheriff is 
bound to make replevin, on good ſureties 
being taken, if he is not guilty of any /aches, 


become inſolvent, ſhall be chargeable, by 
this mode of proceeding ? _ | 995 


29. Recaption. 


If, pending replevin for a former diſtreſs, 
the lord diſtrains his tenant again for the 
ſame cauſe, he ſhall have a recaption. F. N. B. 
bl. E. 


To recaption the defendant does not avow 


very © SS A. 9 

©, ia replevin, but juſtifies; for the plaintiff 
hich all not recover damages for the taking or 
iſed, letaining of his cattle, but only damages for 


he defendant's contempt againſt law. 1 Rol. 
620. . 10. | 


ovel 

vant, | ö 1 

* PLEADING in Scire Facias. 

| not FO 

m to 1. When it lies. 

7 By the Common Law. 

mul Ey the common law a /cire facias lies after 


year and a day after judgment given in a 


berif Wea! action to execute ſuch judgment. 2 Inf. 

bare o. Adm. 1 Salk. 258. 

nd ifo to execute a fine. 2 Inf. 470. 

gain Wi And upon a judgment in ejectment. R. 
the . 258, 600. So in annuity. Id. | 


M 2 80 


the ſheriff, quod reddat ei tot averia. B. R. H 


4 have already made a Q. whether, ' fince. 


but takes ſufficient pledges, who pendente lite 
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So in perſonal actions, if the plaintiff Fe = 
defendant die within a year and a day, ther ri 
cannot he an execution before a /cire facin q 
by or againſt the executor or adminiſtrag, 1 

„„ 205.4 
; No L's piii die, the ſurvivor ſhall not * 
have execution, before a ſcire facias. My, of 
367. Cont. Ney 150. Vide peſt. No. 2. The 32 
8 ſhall not have an execution, by El. * 
git, for the heir ſhall be contributory. Py No 
Holt, 1 Salk. 320. 6a 

If a recognizance be given for good beha- Hat 
viour, he cannot be indicted. for a breach d 8 
the recognizance before a /cire facias upon it I 
for he may have a plea for his excuſe. 1 Rd 77 
900. J. 5. | 8 

If a conuſee dies, his executor, cannot {ut * 
upon the recognizance, to 1 an 11 * 
without a /cire facias againſt the conuſoi 70 
though it Fer the year. F. N. B. 267.) Sf 
Nor if the conuſor dies within the yet, 80 
againſt his executor, heir, or tertenant. I "Ty 

But by the common law a /c:re facias dos 8 
not lie in perſonal actions after a year and "= 
day after judgment. 2 Inf. 469. Dub. ft bo 
Holt, Salk. boo, Nor upon a recognizand 8 
acknowledged. 2 Inf. 469. Pe 

It is not neceſſary where the King . = 
plaintiff. Sa/k. 603. . 

Y, 
2. By the Statute W. 2. c. 45. tion 
| June 

By the fat. W. 2. c. 45. a ſire faui Fabio 


Was given to have execution upon a judg 


nd 
ment in perional actions, after the yer 


K = 


FRE? Co. Lit. 290. 5. And by the ſame 
ſtatute a ſcire facias lies after the year and 
day upon a recognizance. , 2 I. 670. 

A ſeire facias is neceflary, where the judg- 
| ment is ſuperſeded by error, though the year 
and day paſs. Vide poft. No. 4. 
| It is not neceflary, where no altera- 
tion of parties is made: as, if one phaintiff 
dies after judgment, execution may be ſucd 
in the name of both, without a {cre facias. 
Noy 150. Sed. gu. 2 hoc, and vide Mo. 367. 
cont. vide ante No. 1. and vide infra. Vide 
flat. 889 NV. Jo . 

So, if error is ſued and judgment affirmed, 
and afterwards one of the plaintiffs dies. R. 
Mo. 367. Adam. 5 Mod. 339. 

So, if one plaintiff dies, the ſurvivor alone 

mar ſue out execution, without a /crre facias; 
for he is party to the judgment. Cont. Mo. 

367. R. Acc. Ney 151. Adm. Sbo. 404. 
lim. Cart. 194. 

So, if error is brought by ſeveral defend 
ants, and afterwards one dies, whereby the 
error is abated, execution may be ſued againft 
the others, withoot a ſcire facias. Dub. Sho. 
404. Semb. 5 Mod. 33g. 1 Salk. 319. 

So, if two ſue execution by ſcire facias, 
and one dies after an elegit awarded, the ſur- 


fac asd. R. Cart. 113. 123, 180, 194. 

Yet, where judgment is given and execu- 
tion delayed beyond the year and day by in 
junction in Chancery, there muſt be a A 
Jocias. R. 1 Salk. 322. 

M - If 
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If execution is ſued after the yea: and day 
without a ſcire facias, the execution ſhall he 
ſuperſeded upon motion. Mod. Ca. 288, 
A ſeire facias lies of courſe within feyer 
years after judgment; after that and befyr 
the expiration of ten years, there muſt be: 
ſide - bar rule for leave to fue it out: if its o 
ten years ſtanding, it muſt be by motion in 
court. Vide Impey's Inſtr. Cls. B. R. 285, 
Per Reg. 495. Salk. 598. 


2s Scire Facias upon Judgment. 


How it ſhall be ſued. 
A ſeire facias though it is but a judicil 


writ, is in the nature of an action, and a r- 
leaſe of actions, or of executions, diſcharge 
it. Co. Lit. 290. 3 
If it is to have execution of a judgment, 
the judgment muſt be entered upon recorl 
before the /cire facias ſued, and it is not ſiſ. 
ficient that it is ſigned by the officer, Pr 
G/ nn, per Reg. 494. | 
If after judgment revived by ire facia, 
the defendant dies before execution, then 
ſhall be another /eire facias without motion, 
Id. . 

A ſcire facias againſt a defendant ſays in la 
parte. Salk. 599. Againſt the bail it ſays in 
arte. Id. | 

The /cire facias muſt be ſued in the fam 
court, where judgment was given, if the rt 
cord remains there. And to the ſheriff « 
the ſame county, where the original actin 
was. 5 Com. Dig. 307. 

Upon 


» 1 2 


1 267 7 


| | Upon return of nulla bona in the ſame 
county, there may be a Zeffatum ſcire facias 
| to the ſheriff of another county. 2 Les. 67. 
But if a debt, after recovery in B. is aſ- 
| ſigned to the king, a Hire facias may iſſue out 
of the Exchequer. R. Id. 


0 


ble. Per Reg. 496. And therefore it is 
ſufficient, though it be as general as the re- 
cord upon which it is founded. Mod. Ca. 296. 
And an immaterial variance from the record 
does not prejudice : As, an omiſſion in the 
ſtile of the king. R. 3 Mod. 227. 

But it muſt recite the judgment that was 
ew given, Cro. El. 817. And before what 
ro WY what judge. R. Salk. 517. 


age If the record is ſpecial, i: is ſafe to recite it, 


as it was pleaded. Dy. 34. 6. | 
nent, It muſt be againſt all the defendants toge- 
cor ther. R. Salk. 598. 1 5 855 
(of. A feire facias pro valore et dampnis upon 
Py a judgment in dower muſt mention the re- 
covery of ſeiſin. Off. Br. 303, 305. By 
cia, the Yat. Mert. 1. the may recover the value 
ther end damages, u/que diem quo / iſinam recupe- 
tion. raverit, 2 Inſt. 80. | | 
It a recognizance was taken before a judge, 
1 hat and not entered in court, and the plaintiff de- 
in 1 clares upon a recognizance in court, it is a 
variance. R. Salk. 564, 659. And ſuch 
ſame variance cannot be amended. R. Salk. 52. 
je le- If the ſcire facias be upon a judgment in 
iff of e ectment for two meſſuages, where the judg- 
action ment was of one meſſuage. R. Id. 


Upon 


A ſcire facias ought to be as ſhort as poſ- | 


M 4 7 i 


12k BY ? 
We fl 

* 

«+ 


1 


It ought to conelude, gquare e Heri 


non debet, and therefore if non d. bet is omitted, the 
it is bad. Lut. 1282. tte 
If the judgment be againſt two, and one 25 
dies, it ſhall be againſt the ſurvivor, quare | 
execution againſt his goods, and a moiety of exe 
his lands, and againſt the heir and Zertenant ci. 
of the deceaſed, guare execution againſt them inc 
for a moiety of his lands, habere. non debet, qu: 
N. Carth. 107. the 
If it be by an executor, it muſt make 1 R. 
profert of the letters teſtamentary in the I. 
middle or at the end. R. Carth. 69. Ge 
A ſcire facias againſt tertenants, need not 
ſhew by what title they entered R. I Lev. 12, 
It need not recite all the proceedings upon 
which the judgment was given, but the judg- oo 
ment only. R. Carth. 149. up 
The {cire facias muſt not be teſted ona tio 
Sunday; for it is not dies juridicus. Dy. 168.4 the 
Every ſcire facias, to have a nibil returned ecu 
thereon, mult lay one day in the ſheriff“ ſha 
office, an alias muſt lay four days excluſive, Ca 
each to have ſeven days between Zefte and te- ; 
turn, if only one, eight days; and every 120 
ſeire facias, on which a ſceire feci is to be not 
returned, 1s to lay four days in the office, 77.1 
Vid: Impey's Inſtr. Cls. B. R. 286, 287. L 
If it has lain four days in the office, ſum- Via 
mons may be made any time before the Jed 
court is up, on the return day. Stra. 644. me 
The term of the recovery need not be in- 676 
ſerted. Bernes 431. con 
It may be quaſhed on plaintiff's motion, 8 
after appearance, without colts, 1d. afte 


If 


Ew 7 
that plaintiff ſhould not have his action in- 


21 17 5 | 
"If the defendant dies after writ of inquiry 


ci. fa. is to ſhew cauſe, why a new writ of 
inquiry ſhould not be awarded, it ſhall be 
quaſhed; for it ſhould be to ſhew cauſe, why 
the damages aſſeſſed ſhould not be recovered. 
R. on Demurrer. Compton v. Leeds, 13 Geo. 
1. C. B. Goldſworthy v. Soutbeott. H. 22 
Geo. 2. B. R. 1 Wil. 243. 


4. Upon what Tudgment. 


A ſeire facias lies quare executionem non 
upon every judgment, upon which execu- 


the judgment was not given with a ceſſat ex- 
ecutio until ſuch a time, for then the year 
ſhall be computed from that time. Mod. 
Ca. 288. | 


Thongh execution be ſued in part. Lut. 


not continued for a year anda day. 2 Leo, 
77, 8. Carth. 2. | 


It lies upon a judgment in a real action. 
| jectment, where a ſtranger enters after judg- 


676, 7. So, it lies upon a judgment, guod 
computet. 1 Vent. 258. 1 

So, if error be brought of the judgment 
after the year, which is quathed and void, 
there 


If defendant pleads to ſci. fa. quare, Kc. 


ſtead of execution, it is well enough. 2 Wilſ. 


executed, and before the return, and the 


tion is not ſued within a year and a day, if 


1204. So, though execution is tued, but 


Vide ante, No. 1. Upon a judgment in e- 


ment. R. Lut. 1268. 3 Lev. 100. Clift 
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there ought not to be execution, without 2 
ſeire facias; for the writ of error being void, 
does not revive the judgment. R. 1 Ro 
899, /. 40. oa „ 
So, if there is an injunction out of chan. 
cery, whereby execution is ſtaid for a year, 
there ſhall not be execution afterwards, with- 
dodut a /cire facias. R. Mod. Ca. 288. 

But it is not neceſſary, where the judg- 
ment was ſuſpended by error, though a year 
and a day are paſſed before judgment affirm- 
ed. Nor where the judgment is affirmed 
within the year, though the execution is 
fued out of the court where the judgment is 
atirmed. Nor where the judgment is affirm- 
ed, or the plaintiff is nonſuited, or diſcon- 
tinues in error, though the year was expired 
before error brought. «© Com. Dig. 308. 
If delay of execution for a year, bas ariſen 
from the defendants by bills for injunctions, 
and by Rs time for payment, execu- 
tion may be ſued out without a /crre facias; 
and if a rule to ſhew cauſe why it ſhould not 
be ſet aſide, be obtained, the court will diſ- 
charge it with coſts. 2 Burr. 660. 

On judgment of Michaelmas term, execu- 
tion was ſtopt by injunction, and afterwards 
taken out, teſted the laſt day of the ſubſe- 
quent Michaelnas term; but it was held ir- 

regular, without a /e. fa, A writ of er- 
ror is matter of record, which the court can 
take notice of, but an injunction is not. 
ord. 201. - 


5. by 
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5. By whom Scire Facias ſhall be fed. 


After a year and day, a ſcire facias lies 
between the ſame parties, as were parties to 
the judgment. Theſ. Br. 224. If the plain- 


adminiſtrator within a year. 2 1. 375. 
Theſ. Br. 240. 


If the judgment is by an executor or ad- 


: miniſtrator, durante minore ætate, the exe- 
q cutor at his full age, may have /cire facias; 
for he is privy to the e R. 1 ob 
ie 889. 3 
. By the ſat. 17 Car. 2. c. 8. If an execu- 
2 tor or adminiſtrator, obtains judgment, and 
4 dies before execution, an adminiſtrator de - 
| bonts non, &c. ſhall have a ſcire Jane upon 
1 ſuch judgment. 
So, if he dies after the money levied by 
. the execution, and it remains in the ſheriff's 
5 hands, he may perfect the execution. * 
0 1 Salk. 323. 
i. 

6. Againſt whom it ſhall be ſued. 
4 If the defendant dies after judgment, a 
1 ſcire facias lies within a year againſt his ex- 
be ecutor or adminiſtrator. -Lut. 1273, 4. 
Tack Br. 341, 
3 So, in ejectment it lies againſt an execu- 
g.. tor, and a ſtranger who enters after judgment. 


R. Lut. 1268. 3 Lev. 100. Vide ante, 


BY | by ſpecial name. Salk. 660. 


If 


tiff dies, ſcire facias lies by his executor or 


No. 4. Or againſt tertenants genorally, or 
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If it be ind A. tenant of the drew 
it ſhall be intended tenant at the time of the 
liberate. R. Jon. 90. 

So, if judgment is recovered againſt an ex- 


ecutor or adminiſtrator, who dies, a ſeire fa- 


cias lies upon it againſt the - adminiſtrator 


de bonis non, &c. being alſo adminiſtrator of 


the executor. 5 Com. Dig. 308. 

So, againſt the executor of an adminiſtra- 
tor, againſt. whom the judgment was given, 
it he has waſted the 2000 of his in teſtate. 


Ci; Yr, 079. 


7. When it does not lie. 


A ſcire facias does not lie where there 
wants privity: As, by an adminiſtrator 4 
Bonis nin, &c. and upon a judgment by an 
executor or adminiſtrator, until the at. 17 
Car. 2. c. 8. Jon. 248. Vide ante, No. 6. Ad- 
miniſtration, Div. VII. 

Nor by the heir, where his anceſtor had 
ſued an elegit, R. Lane. 16. 

Nor by the adminiſtrator of an admini- 
ſtrator upon a judgment by his inteſtate, for 
a debt due to the firſt inteſtate ; though the 
debt is brought into court, he cannot take 


it; though he al ſo obtained judgment by miſ- 


take, for it is erroneous. Lat. 140. 

So, it does not lie, though there is privity 
by him, who has not any intereſt in the 
thing recovered: As, if huſband and wife 
recover land in right of the wife, and the 
wife dies, the huſband ſhall not have a /cve 
Jacias upon the judgment. Fen. 248. 

2 So, 


[2937 


So, if huſband and wife as executrix or 
2dminiſtratrix recover. R. Id. 1 Rol. 889. 
J. 

vet where huſband and wife have judg- 
ment for a debt to the wife, the huſband alone 
ſhall ſue execution without a /crre facias. R. 
Med. 179. et” Do 
It does not lie againſt the heir and terte- 
nants of the tenant in dower, after judgment 
againſt him, and ſeifin awarded, if he dies 
before inquiry of damages. R. 3 Lev. 275. 
Nor by the adminiſtrator of the demandant 


in dower, if ſhe dies before damages and coſts 
aſſeſſed. Dub. 1d. 
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85 Judgment in Scire Facias upon d:fault, 


Gn en Ge en eye 
— 


When without two Scire Facias's.. 


£ "I . K > i 


If upon a ſcire facias the ſheriff returns 

ſeire feci, and the defendant makes default, 
there ſhall be judgment againſt him. 
So in C. B. if a ſcire facias goes upon a 
judgment for debt and damages againſt the 
defendant himſelf, who was party and privy 
to the judgment, and the ſheriff returns 2161, 
and the defendant makes default, there ſhall 
be judgment againſt him without awarding 
a ſccond ſcire facias. Dy. 168, a. 2 Inf. 
472. Salk. 599. | 
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| . W ben e ſpall not be withait 7, 


Scire Facias's, 


18 all EY” where the ſheriff returns nibil 
upon a ſcire facias in B. R. another ſeire fa- 
cias ſhall be awarded. 2 Inf. 472. 2 Mod. 
Ca. 227. And if upon the ſecond ſcire faciat 
the ſheriff returns nibil, and the defendant 
does not appear, there ſhall be judgment 
againſt him. Dy. 168. 4. 172. @. 198. a, 
8 

So in a ſcire facias upon a recognizance in 
C. B. there ſhall not be judgment againſt the 
defendant upon his default until two nbils 

Are returned. Dy. 168. 4. 

Nor in a ſeire facias upon a judgment in 
C. B. where the defendant was not party to 
the record, as if it be againſt an executor or 
adminiſtrator, &c. Id. 

So, if the defendant after judgment takes 
huſband, and the ire facias is againſt her 
huſband and her. Per C. B. 5 Com. Dig. 

0 

: Nor 7 in a ſcire facias in C. B. for any cauſe, 
except upon a recovery for debt and dama- 
ges againſt a party to the record, Dy. 168. 4. 
As, if nibil is returned upon a {cre facias 
againſt a conuſee after judgment in audits 
querela to be relieved from a recognizance 
by an infant, there muſt be a ſecond /trre fa- 
cias. R. 2 Cro. 59. 

So, if the ſcire facias is againſt two, and 
the ſherift as to one, returns /cire fect and 
nihil as to the other, there ſhall be a ſecond 


ſcare 
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„. 6s ; 
If there 18 judgment againſt the defendant 
by default after a ſcire fect returned, he is 


l without remedy tho' there was no judgment 

- originally given. R. 1 Lev. 41. Sed qu. ? 

. | If the ſcrre facias is againſt an heir, who, 

* being warned, ſuffers judgment by default, 

Ut he ſhall not have any remedy in law, tho' his 

it father was only tenant for life, remainder to 

a, him in fee. R. Id. So, if the remainder 

; was in tail, Id. 1 Sid. 54. Ray. 19. 

In So, in any caſe, where he has matter plead- 

he able to the „tire facias. 1 Salk. 264. 

ts But after judgment upon two z1b:1s re- 

turned, the defendants may be relieved upon 

in motion without an audita querela. 1 Salk. 

0 93.264. = 

of After two nibils and ſcire fiert inquiry, 
devaſtavit returned, and traverſed ; if the 

des defendant does not apply in a reaſonable 

det time, the court will not relieve on motion. 

8. Stra. 1075. 

5 , Io. Pleas to a Scire Facias. 

Hob I hat are allowed. 

CHAS | 


To a ſcire facias the defendant may plead in 


abatement, or in bar. 2 Inf. 470. 
So aide, receipt, and age, ſhall be allowed. 


I ; 
and But proceſs of ſummons, attachment, and 
and for a vi are ouſted by the flat, M. 2. c. 
ond 45. 1s. | | i 


80 


ſcire facias againſt both. Per tot Cur. 1 H. 
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80 in of tenant, defendant » prayee in ail 
or plaintiff himſelf. 19. 80 protection ſhall 
not be allowed. Id. 

The defendant cannot . plead matter con. 

trary to the title, upon which the recovery 
was obtained. Id. Nor a thing which 
proves the judgment a erroneous and 
| voidable. 1d. 


11. ToaScire Facias upon A Judgment. 


In Abatement. 


The defendant may plead in abatement to 
a ſcire facias upon a judgment, that there at 
not 15 days between the 29e and the retu n. 
Lut. 25. | 
So he may plead quod non tenet ſpecially, 
as, that he has only for years, R. 3 Lev. 
205. Co. Ent. 620, 624. 4. 
But general non-tenure is no plea. R. 
Lev. 205. R. Cro. El. 872. R. Salk. boy, 
Where tenants are returned tenants of {- 
vera] parts, they cannot join in a plea of ſciln 
in another. R. Salk. 601. So they cannot 
lead non-tenure by implication ; as, that ſucl 
an one is ſciſed f the freehold. R. Id. That 
be holds jointly with B. R. Mo. 524. 
That there was no ſcire facias againſt tht 
other defendant. Salk. 598. R. 2 Cro. 506, 
That there are other tertenants not named 


R. 2 Sand. 8, 23, R. Mo. 525. 
That 


1 77% 1 
That there are tertenants in another couniß 
againſt whom there is no ſcire facias. R. 2 
Fmt. 104. 0672. 
But ſuch plea ſhall conclude, / reſpondere 
gebet; for it is not directly in abatement. 
3 Dig. Com. 310. And if it be that 
there are other tertenants in another county, 
| it ſhall not ſay, not named, nor returned. R. 
2 Vent. 105. 
This plea after a plea in bar does not avail. 
Jon. 319. | CO 
Upon ſach plea, the plaintiff may take a 
new writ againſt other tertenants. 2 Sand, 
23 
"ir the return does not ſay that 4. B, &c. 
are all the tertenants, it is bad. R. 1 Salk, 
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12. In Bar. 
By an Executor or Adminiſtrator. 


To a ſcire facias againſt an executor os 
adminiſtrator, the defendant may plead in 
bar that he had fully adminiſtred die impe- 
lrationis of the ſcire facias. Off. Br. 252. 
2 Send. 220. So he may plead ne unques ex- 
ecutor. Mod. Intr. 367. So, judgment 
againſt him upon a prior /cire facias upon a 
ſerve. fieri inquity and devaſtavit returned. 
Cro. El. 886. Or ſuch prior ire facias 
pending, and no ſubſequent aſſets. R. 1g. 

A plea of pline adminiſtravit and nulla bina 
will be bad upon a ſpecial demurrer. 5 Com. 


YoL. bt. N | 1 Dig. 
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Med. Int. 368. 
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Sc. for tho' it was no bar to the action, be- 
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Dig. 311. He ought to plead, e ii bis 
bands. Skin. 565. 
The defendant may had: nul 125 record. 


By the ſtat. 4 & 5 Ann. c. 16. poyment may 3 
de * if the defendant 4 7 t k 
money due on the judgment. oa 
The defendant may plead a thing which 35. 
ſhews the writ to be miſtaken. As, if a ,ein 7 
facias upon a judgment againft A, and B. i; "7 
brought againſt the adminiſtrator of B. deb 
furvivor, he may ſay that A. furvived. R. yh 
1 Salk. 262. So he may plead a releaſe to the 5 7 
teſtator or himſelf. 3 Lev. 272. Or a releaſe of = 
by the executor of the plaintiff. Or by one 155 
executor or adminiſtrator, or to one EXeCutor * 
or adminiſtrator. 1d. * 
But, it is no plea, that by deed the plaintif * 
agreed that, if he obtained judgment, he * 
would not take out execution if the defend- 1 
ant paid 1007. which money he has paid; 1 
for there can be no defeaſance of a judgment * 
before it is given. R. Cro. El. 837. | 7 
It is not any plea to a ſczre faczas upon? tho 
judgment againſt himſelf, that there is ano- / 
ther judgment againſt the teſtator unſatisi- 
ed ; for he might have pleaded it to the 2. 
tion againſt him. Dy. 80. a. in marg. R.! T 
Salk. 31 | 
Not 8 1 it any plea, that as bond, upol = 
which the judgment was obtained, was upon "ed : 
an uſurious contract. R. 1 Sid. 182. ras 
The defendant may plead outlawry of the Wi * 
plaintiff before the firſt judgment in batter), "= 


cauſe 


1 


\ 


be a bar to the ſcire facias, when the judg- 
ment has aſcertained the damages. R. For. 


239. | 
* the defendant may plead, that the 
| plaintiff 's tzſtator became felo de ſe. 1 Sand. 


5 5 - » N 
2 error is depending upon the original 
| judgment. Skin. 590. 


debt and damages by fier: facias againſt the 
teſtator. But it is not a good plea, that the 
| plaintiff levied part by eri facias, and agreed 
to accept 10 J. at ſuch a day for ſatisfaction 
of the reſidue, which was paid accordingly ; 
for payment is no plea to debt upon record. 
5 Com. Dig. 311. This was at common law 
but now fince the fat. 4 & 5 Ann. c. 16. 
\ 12. payment may be pleaded. 

That the teſtator took him by ca. /a. in 
execution, and afterwards permitted him to 
| go at large. Vide Off. Br. 300. Salk. 271. 
That he obtained judgment in C. B. upon 
the ſame judgment. R. Cro. El. $17, 


13. By an Heir. 


To a ſcire facias againſt an heir, he may 
plead riens per diſcent. Dy. 344. Co. 
Car. 295. Or, pray that the paro/ may de- 
mur, (i. e. that the ſuit may ſtand ſtill,) if 
the heir is within age. 2 Inf. 296. Cro. 
| Car. 295. And, if it is found apainſt the 
heir, there ſhall be execution againſt him 

N 2 for 


cauſe the damages were uncertain, yet it ſhall 


So he may plead, that the plaintiff levied 
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for a moiety only, and not OY" the whole, 
for the heir is charged only as tertenant, 5 

Com. Dig. 312. Vide the flat. 3 W. & I. 
c. 14, which hath very much altered the 
law, as to actions againſt the heir. 

If there are feveral heirs, as parceners, in 
gavellind, & c. and a ſcire facias is againſt one 

only, he ſhall have contribution againſt the 
26. 1 

So, if part of the land deſcended to the 
heir on the part of the father, other part to 
the heir on the cool of the mother, 3 Go, 

13.6. 

But, it is no plea, that before the fire ſu 
cias, the heir levied a fine to the uſe of him. 
ſelf in fee. Semb. Co. Ent. 622. 6. 80, if 
the heir alone is charged, he ſhall not have 
ſcire facias againſt a purchaſer. R. 3 Co. 12, 
„ e 
it there be a /cire facias againſt an heir, or 
tertenants, after judgment againſt the anceſtor, 
he ſhall not plead any matter in avoidance of 
the judgment, tho' the judgment was by nl 
dicit + as, that A. for whoſe ſufficiency the 
anceſtor was bound, was ſuthcient. R. Sau. 
2 5. 5. 

If judgment be againſt A. and B. and one 
dies, a ſcire facias lies againſt the ſurvivor,and 
it is no plea that the deceaſed hath an heit 
to whom aſlets deſcended. R. 1 Lev. 30. 

If the ſcire Jacias be againſt both, he may 
take execution, after judgment againſt both, 
by elegit or by fiere facias, againſt the ſar- 
v:vor only. Ia. 


| 14. by 


i IE 


14. By Tertenants. 


To a ſeire facias againſt a tertenant, he 
may plead in bar any thing, which ſhews his 
lands not liable to execution: As, that the 
defendant in the original action enfeoffed 
himſelf, or others, under whom he claims, 
before the judgment, with traverſe of the 
ſeiſin at the time of the judgment or ever after. 
OF. Br. 251. If there be a traverſe of the 
ſeiſin and iſſue thereon, he ſhall be adjudged 
| to be ſeiſed, though he made a feofment, 
if it was with an intent to defraud creditors 
R. Hob. 72. 

That the original defendant was not ſeiſed 
of the lands in their poſſeſſion. Or, that he 
was tenant in tail, and died, and his iſſue 
levied a fine to the fertenant. Co. Ent. 621. 

That the defendant in the judgment was 

not ſeiſed in fee. Theſ. Br. 272, 273. 289. 

That he enfeoffed the fertenant, and before 

judgment, diſſeiſed him, whereupon the 
tertenant, after judgment, re-entered. Of: 
Br. 302. 

Tertenants may plead, that they have nos 
thing but a-reverſion after a term for years, 
and pray judgment, /i executio during the 
| term. Clift. 67 1. 

A tertenant 495 plead, nul tel. record; or, 
a releaſe to him by the plaintiff, 5 Com. 
Dig. 312. 

But it is no plea foo a tartenatis; Fa hs 
heir hath aſſets ; for though the plaintiff may 
ſue execution againſt the heir alone, without 
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naming the purchaſer; yet, it is not of ne- 
ceſſity. 2 Inf. 396, Semb. Co. Ent. 620. 
That no ſſcire facias was awarded againſt 


the executors; though they have aflets, 


Semb. Dy. 208. a. Nor, no ſcire facias againſt 
him as heir, but as fertenant only; though 


he was heir. R. Cro. El. 896. Sir Chr: e Hey. 


dan's caſe. 


185 By the Defendant bimſelf. 


To a ſeire facias, after the year and * 
againſt the defendant himſelf, he may plead 
nul tie] record. Off. Br. 279. That the 
debt was levied by eri facias. Clift. 675. 

He cannot plead, that the warrant of attor. 
ney was given upon an uſurious contra, 


Stra. 1043. B. R. H. 233. 


16. Scira Facias upon a Recognizance. 


A. ſcire facias may be ſued upon a recogi- 
zance given in chancery, againſt the conuſot 
himlelt. 2 Sand. 6, Or, againſt his heit, 
or tertenants. So, againſt them upon a te- 


cognizance in B. R. or C. B. Or before the 


ehief juſtice, or other judge out of court. 

So, after the debt ſatisfied, a cire faciat 
ad computandum lies by the conuſor againſt 
the conuſee. 5 Com. Dig. 313. 

If a conuſor dies, a /cire factas may be ſu- 
ed againſt his heir. 1 RCI. goo. I. 35. And 
it may be ſued againſt him without the zerte- 
rants; for he ſhall have no contribution any 


more than the conuſor himſelf, Id. J. 37. 


2 Inſt 


Iz 7 


2 Inf. 356. Or, it may be ſued againſt: the 
heir and tertenants. Cro. Car. 295. 
If it be returned, that there is no heir, or 
that the heir is dead, or that he was warned, 
and not otherwiſe, it may be ſued againſt the 
tertenants. 1 Kol. 905. . 45. 
lf the conuſee extends only part of the 
lands of the conuſor, the tertenant may have a 
| ſcire facias in the nature of an audita querela 
againſt him, or an audita querela at his elec- 
tion. R. Jon. 90 
A ſcire eek upon a recognizance mult 
| purſue the recognizance. But if it concludes, 
| quare executionem non, &c. juxta formam re- 
8 cuperation prædict inſtead of (recogn ) it ſhall 
be amended, for it is far philly. R. 3 Mod. 
I 
Ja facias 00 bail in error, on a judg- 
ment for damages, muſt be to ſhew cauſe, 
why plaintiff ſhould not have execution of 
the debt aforeſaid, (the ſpecific ſum in the 
recognizance,) not of the. damages. * 


98. 


Scire facias in the petty- bag, will lie on a 
bond given to the late king, his executors 
and adminiſtrators, as within 33 H. 8. c. 
39. 2 L. Ray. 1327. in chancery. 

It cannot be teſted the ſame day the Fan 
_— default. Stra. 1220. 


17. Scire Facias for other Cauſes. 


If a judgment be reverſed after execution, 
a ſcire facias lies for the defendant againſt the 


plaintiff for the money recovered. Jon. 326. 
N 4 | LE. 
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If there be judgment in error to reverſe » 
406 a ſeire facias lies againſt the tercenant, 
and it lies before or after judgment in the 
diſcretion of the court. Hard. 163, 4. 

If there be judgment for the plaintiff in re. 
plevin, and a return is not made, a /crre fa. 
cias lies againſt the pledges. 2 Mod. Ca. 
31 
- © tne feos in replevin, will lie on x 

plaint, or on a writ. One may be bail with 
ethers for himſelf; if e/onga?' is returned for 
the principal, the pledges may be ſued; if 
the writ of inquiry 1s reducible to a certainty, 
it is enough; and diſtontinuance is nothing 
in this ſuit, unleſs it had been void or a nul- 
lity. Fort. 330. 5 


18. Judgment on a Scire F acias. 


1 in ſcire fats depends upon 
the original judgment; for if this is reverſel, 
the judgment in ſcire facias does not ſtand in 
force. 3 Mod. 187. 

Judgment on a ſcire facies cannot give de. 
mages for delay of execution; but if it does, 
it may be reverſed for that, and affirmed pri 
refiduo : on error in B. R. affirmed in parlu- 
ment. Stra. 807. T. Ray. 1532. 

But, if it is found, that plaintiff is damn 
fed, and put to coſts to 6 4. it is well, for i 

is only meant as a foundation for the coſts . 
incremento. Damages may mean coſts. 3 Burr, 
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ACTION 


ACTION upon STATUTE. 
I. When it lies. 
1. For a Recompence. 


| Upon every ſtatute, made for the remedy 
of any injury, miſchief, or grievance, an ac- 
tion lies by the party grieved, either by the 
| expreſs words of the ſtatute, or by implica- 
tion. And ſuch action ſhall be, for a recom- 
pence to the party, ar, by way of prohibi- 
tion. ' 5 | 
By the fat. 36 Ed. 3. c. 9. If any man 
| find himſelf grieved contrary to the articles 
therein above written, or others contained in 
divers ſtatutes, and will come to the Chancery, 
| and complain, he ſhall there have remedy by 
force of the ſaid ſtatutes, viz. by original 
writ out of Chancery, 

And therefore, where by the Sf. M. Ch. 


ſhall be taken, or impriſoned, &c. unleſs by 
the law of the land, if any be impriſoned con- 
trary to law, he may have an action founded 
upon this ſtatute... . 

| So, a man aggrieved contrary to the Hat. 
NM. Ch.g H. 3. c. 35. which enacts, that the 


year, &. ſhall have an action upon this Hat. 
tho' no action be expreſsly given. So, upon 
other clauſes of Magna Charta. : 

Or, contrary to the fat. of Marlberge, 52 
H. 3. c. 10. If a man be diſtrained to come 
to a leet, who need not. So a man ſhall have 


an 


9 H. 3. c. 29. it is enacted, that no freeman 


ſheriff ſhall make his torne, only twice in the 
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an action upon the fat. of Mer Berge 52 H. 


3. c. 15. if he be diſtrained out of the fee, 
or in the highway, contrary to this ſtatute. 

So a demandant or plaintiff, a tenant or 
defendant, who is delayed, or prejudiced h) 
the ſheriff's returning jurors, who are abo 
70 years of age, infirm, or not commorant in 
the fame county may have an action for it 
vpon the fat. Weſtm. 2. c. 38. So anac- 
tion upon the „t. lies for the party grieved 
upon every remedial branch of the feat, 
Weſim. 2. for his relief. 1 Com. Dig. 243, 4. 

The meaning of an application to Chan- 
cery for relief, is, for a ſpecial original ; but 
the party grieved, may equally ſue, in either 
of the courts at Weſtminſter, by common pro- 
ceſs, | 


2. For Recovery of an Advantage. 


An action lies upon the flat. 32 H. 8. c. 4 
for money deviſed to be paid out of lands; 
for in all caſes, where a man hath an ad. 
vantage given to him by force of an act df 
parliament, he ſhall have a remedy for it by 
common law, without the aid of a court d 


_ equity. And the action upon the fat. (hall 


be maintained againſt the terre- tenant. 1 Con. 
Dig. 244. 6 Mod. 26. Salk. 415. 


3. What aterments are neceſſary in an Adin 


upon a Statute. 


If an action be founded upon a ſtatute, 
the plaintiff muſt aver every matter, which 


is requiſite to intitle him to an action. Bot 
Where, 


k4 
ds; 

ad- 
t of 
t by 
t of 
(hall 
Coll, 


ia 


tute, 
hich 


1 


where, by the proviſo in a ſtatute a perſon is 
excepted within ſuch circumſtance, and not 
in the body of it, the plaintiff need not ſhew, 
that the defendant is not within the excep- 
tions ; for that ſhall come from the other 
party. 1 Com. Dig. 244. 


4. By way of Prohibition. 


So, ſometimes the party aggrieved con- 
trary to a ſtatute, ſhall have a —_— by 
ation upon the ſtatute, by way of prohibi- 
tion : as, if a feoffee be diſtrained for ſeveral 
ſervices, which are not contained in his char- 
ter of feoffment, contrary to the fat. of Marl. 


52 H. 3. c. 9. he ſhall have a writ of contra 
formam feoffamenti ; which is a writ of pro- 
| hibition to the lord, or his bailiffs to diſtrain 


him. 1 Com. Dig. 244. 


II. When an Action does not lie upon a Statute. 


But if a ſtatute prohibit a thing to be done, 
an action does not lie againſt him, who pro- 
ceeds in a courſe of law to contend, whether 


groſs trees, an action does not lie upon the 
Hat. 45 Ed. 3. c. 3. which enacts, that tithes 
ſhall not be paid of them; nor upon the fax. 
32 H. 8. c. 7. which enacts, that none ſhall 
lue for them; for a man may contend, whe- 


ther the trees, of which the tithes are de- 
| manded, are groſs trees or not. 1 Com. Dig. 


245. 8 
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ſuch a thing be prohibited, or not. As, if a 
man ſue in the ſpiritual court for tithes of 


But 


here, III. When 
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I. When an 3 * upon Statute, or rt 
| Common Law. 

If a ſtatute gives a remedy in the affirms. 
tive (without a negative expreſſed, or im. 
plied,) for a matter, which was actionable by 
the common law, the party may ſue at the 
common law, as well as upon the ſtatute; 
for this does not, take away the common 
law. As he may.have treſpaſs at the commen 
law for ſpoiling his park, or, an action upon 
the fat. de maleſactoribus in parcis. 

Treſpaſs for mayhem, or, appeal of t naſe, 
hem upon the ſtatute. 

If the action concludes, contrary to the 
form of the ſtatute, (where it lies at the com- 
mon law, or upon a ſtatute,) and the ſtatutc 


18 miſtaken, whereby the declaration will de 


bad upon the ſtatute, but good by the com- 


mon law; the words, contrary to the form 


of the ſtatute, mall be rejected. So, if there 
be no ſtatute, and the action is maintainabt 
only by the common law. 

So, if an indid ment be againſt three, and 
one only is within the ſtatute; it ſhall be 
good againſt the others at the common lay, 
and againſt the form of the flatute goes to 
him only, who was guilty within the ſtatute. 

But if a man bring his action at the com- 
mon law, he waives his remedy by the ſtatute, 
Com. Dig. 245- | 


I, When: 


8 1 


TV. When it does not lie in the Courts of. 
„ 


By the Hat. 21 Fac. c. 4. All offences to 
be committed againſt any penal ſtatute, for 
which any informer may ground any action, 
ſuit, information, &c. before Juſtices of aſ- 
ſize, nif prius, goal-delivery, oyer and ter- 
miner, or juſtices of peace in quarter- ſeſſions, 
| ſhall be ſued before the juſtices of aſſize, ni 
prius, goal-delivery, oyer and terminer, or 
juſtices of peace of every county, borough, 
&c. having power, Cc. wherein ſuch offence 
ſhall be committed, at the choice of the par- 
ties, who will ſue, and not elſewhere; and 
all informations, actions, Cc. hereafter com- 
| menced by the Attorney General, a common 
informer, or other perſon in any of the courts 
of Weſtminſter, for any of the ſaid offences 
ſhall be void. | 5 ; 

And therefore, debt does not lie in any of 
the courts of Meſtminſter for an offence within 
another county, tho' it cannot be ſued elſe- 
where; for the offence may be proſecuted be- 
fore juſtices of affize, &c. tho nat by ſuch 
action. Vide 1 Com. Dig. 246. for various 
authorities pro et con. In the 10th of V. 3. 

it was ruled according to the docttine here 
laid down, by eleven judges, and ſo I con- 
ceive the Jaw to be eſtabliſhed. Yide 1 Salk. 
Ts © BA „ 

So an information does not lie in the courts 
of Veſtminſier, where it can be brought before 
Juſtices of aſſize, Sc. Semb. 2 Cro. 8 5. R. 
Carth, 465. 1 Salk. 372. 


But 


[190 ] 7 


But the „at. 21 Fac. c. 4. by a proviſo in 
the ſame ſtatute, does not extend to any in- 
formation or action npon ſtatutes againſt po- 
piſh recuſants, or for recuſancy, or for main. 
tenance, champerty, or buying of titles, o 
on the ſtatute of tonnage or poundage, or for 
defrauding the king of his cuſtoms, ſubſidy, 
impoſt, priſage, or for tranſporting gold, filver, 
ordnance, ammunition, &c. wool, or leather, 
So it does not extend to an information for 
an offence not determinable before juſtices of 
aſſiſe, Sc. as, upon the far. 23 H. 8. c.4 
for raiſing the prices of beer, &c. or, upon 
the fiat. 21 H. 8. c. 13. for non-reſidence, 
So it does not extend to debt upon any ſub. 
ſequent ſtatute, which gives a remedy by debt. 
But it muſt be laid in the proper county, 
Vide Action, Div. XI. No. 10. 1 Com. Dy, 
246. Do | 
= a gui fam, for exerciſing a trade with- 
out having ſerved an apprenticeſhip, laid at 
Cambridge, B. R. ſtaid proceedings. Stra. 
415. The flat. 21 Fac. 1. c. 4. reſtraining 
the juriſdiction of B. R. to actions ariſing in 
the county where B. R. fits. V. Salk. 373. 


V. Action upon Statute, by qui tam, &c. 
Hose it ſhall be brougbt. 


1. By Information, or Original. 


Actions upon ſtatutes are, at the ſuit ol 
the king only, viz. by indictment, or infor- 
mation; or, at the ſuit of the party, wh 

; 5 « yes 


3: 17 


| ſues as well for our lord the king, as for 


in. himſelf; or, at the ſuit of the party alone. 
o- By the fot. 18 El. c. 52 (which does not 
in. extend to ſuits by perſons, to whom or to 
@ whoſe uſe any forfeiture, penalty, or ſuit is 
for ſpecially limited by any ſtatute, but where 
dy it is limited generally to him that will ſue, 
Su none ſhall be admitted to purſue againſt any 
. perſon, upon any penal ſtatute, but by infot- 
for mation, or original action, and not other- 
: of wiſe. Ds 
* And thereſore, none can ſue upon a penal 
pon ſtatute by plaint in an inferior court. 
ce, Nor by bill of debt in B. R. R. Cro, E/. 
EY, 77. R. Mo. 247, 8. 412. R. 1 Rol. 537.1. zo. 
bt, Nor, by bill in the exchequer, quo minus, 
ot Cc, Semb. 3 Leo. 237. 3 
Nie But, I doubt the law of theſe two caſes, 
as I conceive the bill of Mzdleſex, in B. R. 
ith. and the guo minus in the excheguer, are origi- 
1 at nal actions; So, the lat. in B. R. which 
tra, always ſuppoſes a bill of Middleſex, previouſ- 
ing ly ſued out; and ſee the following caſes. 
gin Where a fat. gives a penalty to be reco- 


vered by action of debt, bill, plaint, Cor in- 
formation; an action by gui tam, may be by 
bill in B. R. as well as by original, or infor- 
mation; for the words of the Hat. 18 El. c. 
5. are, (original action,) and the bill in B. E. 
N an original action there. R. 1 Rzl. 537. 
15. | 

So, an action by the party grieved upon a 
penal ſtatute, may be by bill in B. R. for the 


6; 


7 of lat. 18 Elix. c. 5. does not extend to him: 
js As, in an action upon the far. 22 „ 
ne *22inſt maintenance. Or upon the /at. 5 El. c. . 
ſues | , 


I ; againſt 
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| apainſt perjury. So, debt upon the faz, jo, 
2. and 1 R. 2. c. 12. againſt a ſheriff for an 


eſcape, lies in B. R. by bill againſt him in — 
cuſtody of the marſhal, though the ſtatute = 
limits the recovery by writ of debt, which F 
imports an original; for it is within the 2 
equity of the ſtatute. So an action upon the 77 
flat. of premunire lies by bill, though the . 
ſtatute ſpeaks of garniſhment by the ſpace of be 
two months, which implies, by original. 7 : 

So an action upon the at. 13 R. 2. c. 5. V 
and 2 H. 4. c. 11. for ſuing in the admiralty, 5 
where the cauſe ariſes upon land; though the on 

_ ſtatute ſpeaks of a writ upon the caſe. 80, Dos 
an action upon the far. of Winton, 13 Ed. i. | 
againſt an hundred; for the inhabitants may 2. 
be in cuſtody of the marſhal. 

In what county it ſhall be brought, vic A 
action, Div. XI. No. 10. alfo ante Div. Is, agair 
1 Com, Dig. 247. | felon 

Upon motion, proceedings ſhall be ſtaid miſſi 
until the plaintiff give notice of his place cf 1 Ro 
abode; if he is out of the realm, proceedings If 

all be ſtaid until his return, or until ſecuri- capia 
ty given for the coſts. Stra. 697. an 2c 

An affidavit of the cauſe of action, accru- actio! 
ing within the year, need not be filed, in an WW &c. 
action upon the fat. of uſury. 12 Ann. fiat. utlag, 
„ Ye 

The declaration may be qui tam, though have 
the bill of Middleſex is not ſo. Stra. 1232. 80 


[It hath lately been determined by B. R. eye 
that upon a general writ, the plaintiff m. So, 
declare as executor, or adminiſtrator, &c. bu to 


Iibics 


not vice verſa.) 
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ture of the demand: Barnes 494. | 
go that now the practice of each court, is 


ſpect.] 


© The plaintiff's attorney may be ordered to 
a give defendant an account of plaintiff's place 
ft of abode, even after trial and point reſeryed, 
Barnes, $20... PE | : 
5 An informer may bring an action in his 
Js own name, without qui tam, for a forfeiture, 
de whereof a moiety goes to a turnpike. 
0 Barnes 471. ; 
. 5 
ay 2. When an Aion lies by Qui tam, &c. 
14 An action by qui tam, &c. was brought 
7 againſt B. before whom he was indicted of 
felony, for not allowing his pardon until ſub- 
aid miſſion to the duke of Lancaſter. 27 Ed. 3. 
00 1 Rol. 1. A. | | 
nos If a man be reſcued, when taken upon a 
n- £0105 utlagatum at the ſuit of A. he may have 
an action gui fam, &c. So, it he eſcapes, an 
u- Naction lies againſt the ſheriff by A. qui tam, 
\ 20 Ec. So, if a ſheriff refuſe to execute a capias 
fat. WR #443 4tum, and return non eff inventus, 
Yet, for ſuch eſcape, &c. the party may 
uh bare an adion, without ſaying, gui tam, &c. 
12. So an action by qui tam, Sc. lies for a bat- 
Wo tery of the king's chaplain in his preſence. 
may So, it lies in every caſe, where the damage 


is to the king, as well as to the party. 

So an adtion upon a ſtatute, which pro- 

Ribits a thing, but does not give any penalty, 
lit O muſt 


If the proreſs is qui tam, and the declara- 
tion not, it is irregular, for it alters the na- 


decidedly ſettled, to be uniform in this re- 
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muſt be by gui tam, Sc. and not by the dic 
alope: As, upon the fat. 32 H. 8: c. 
which prohibits the ſuing for tithes of groß 
trees. Upon the fiat. 2 R. 2. c. 5. de ſear. 
dalis magnatum. Upon the frat. 13 R. 2. 0 

G2 H. 4. c. II. for ſuing in the Admitil. 
ty, Cc. Vide Cro. Fac. 134. 

An action by gui tam, Gc. muſt be to an. 
fwer to the party who ſues, as well for ou 
lord the king, as for himſelf. Or, to an- 

ſwer to our lord the King and the PE whe 
as well, Ce. 

But an information hall FRE only, That 
the party, who ſues as well for- ur lord the 
king, as for himſelf, &c. 

If the action be by the king an the party, 
but the king is note to-have any part of the 
ſum recovered, but only his fine, quz tan 
Sc. may be omitted in the iſſue, and erin 

. 

So, if the 28105 be by qu1 tam, Ce. and 
the iſſue be joined, that he does not owe to 
the party only, it is good. 

So, if demurrer be joined: as to a declart 
tion only by the party, gui tam, &c. 

An action by gui tam, Gc. is the ſuit d 
the informer, and not of the king. And th 
party gui tam, &c. may be nonſuited. 3 Lei 
378. Tul. 196. 

He (hall pray a tales, though he has 10 
warrant by the attorney _Y 3 Lev. 30k 

A conviction, upon an indictment, &. 
will be a bar to an action by qui tam, Ec. 

The attorney general cannot enter a mk 

preſet 17, except for the Ms 8 bart. A 
I F 


e 


It muſt purſue all the requiſites by the 

flat, 18 Elig. c. 5. in the caſe of: 4; conimon 

informer. _ 

The action ſhall not he diſcontinued by 

the demiſe of the king. 

If the plaintiff die after verdie, his execu- 

tor, or adminiſtrator, ſhall have judgment 

for his moiety. If he dics after judgment, 
and his death is ſuggeſted upon the roll. 

The defendant may plead privilege, as an 

attorney of another court. | 

The defendant may have. 2 ; prius, by pro- 

viſo. Semb. 2 Leo. 210. [N. de loc?! 

1 Com. Dig. 247, 

On affidavit of 8 poverty, the 

court will give leave to the proſecutor, gui 

tam, to compound with the defendant, 

though in execution. Stra. 167, It is in 


will give leave to compound; and they refuſ- 
ed it in an action for ſelling gold rings of leſs 
| finenefS than fat. 18 Elig. c. I 5. directs. 
Wi. 79. If gui tam is brought by the party 
injured, the court cannot give leave to com- 
pound. Barnes, 462. But it ſeems a ge- 


neral rule, not to give leave to compound 
after verdict. 15. 155 


* Aclion upon Statute 1 the Pajiny grieved; 
: when it ſhall be. 


If by a ſtatute, a penalty be 5 al- 


for it, without ſaying, qui tam, &c. as upon 
the fat, 1 &'2 F. M. c. 12. tor qnvung 
{ () 2 2 
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the diſcretion of the court, whether they 


lotted to the party grieved, He alone may ſue | 


£ 4 

1 

| & 
. 

5 

74 


„ 


a diſtreſs out of the county. So, upon every 
ſtatute which gives a penalty to the party 
grieved. So, if it do not give any certain 
penalty, but damages generally to the party 

rieved. . ; : | 
So, though it do not limit the forfeiture 
to the party grieved, if it give the penalty, ot 
forfeiture, in reſpe& of the wrong, or dif. 
poſſeſſion of the property of the owner, o 
do not limit it to any other: As, upon the 
flat. 2 Ed. 6. c. 13. which ſays, None ſhall 
carry away tithes, before he hath ſet forth the 

. tegth part of the ſame, or agreed for it with 
the owner, under pain of forfeiture of treblc 
value. Vide Debt. Div. I. No. 1. 
S8o, if a ſtatute provide a remedy for th: 
party grieved, though it do not give any en. 
preſs penalty or forfeiture, he may have a 
action upon the ſtatute. As, upon the fit 
W. I. c. 20. againſt misfeaſers in parks ot 
fiſhponds; the owner may maintain an adio 
in his name alone, as well as by qui tam, Gt. 

So, in every cate, where a ftatute enad, 
or prohibits a thing for the benefit of a pe- 
| fon, he ſhall have a remedy upon the lame 

ſtatute for the thing enacted for his advan- 
tage, or for the recompence of a wrong dont 
to him contrary to the ſaid law. 

An action by the party grieved, is not with 

in the Hat. 18 Els. c. 5. as a common inform: 
er. 1 Com. Dig. 240, 9» 


IT. Wie 


E 


J. IT . When a Statute ſhall be recited. 


If an action lies for an offence at common 
law, and afterwards a ſtatute is made againſt 
| the ſame offence, if the action is brough#up- 
on the ſtatute, the ſtatute muſt be recited, 
otherwiſe it does not appear, whether the 
action be upon the ſtatute, or at common 
law. As, in an action upon the fat. 5 R. 
2. f. 1. c. 8. and 8 H. 6. c. 9. for a forci- 
ble entry or detainer. In an action upon 
the flat. W. 1. c. 20. De malgfactoribus in 
fan, 85 | 
So, if a ſtatute make a new offence, which 

was not ſo by the common law, the ſtatute 
muſt be recited. As, in waſte againſt tenant 


| for life, or years. 1 Com. Dig. 249. 


V III. When it need not. 


But if a ſtatute extend a remedy, which 
was at common law in ſome particulars, it 
need not be recited. As, in waſte againſt a 
tenant in dower or guardian, the ſtatute need 
not be recited; for there was a prohibition 
of waſte againſt them at common law. So, in 
debt by an executor, or adminiſtrator de Bonis 
aſportatis, &c, the ſtatute is not rehearſed; 
tor debt lay at common law in other caſes. 
So, in an action upon the fat. 2 R. 2. c. 5. 
de ſcandalis magnatum, the ſtatute need not be 
recited. Vide Action upon the caſe for Defa- 
mation. Div. II. No. * iy 

1 : Oy "SIM 


= *. .& 


In an aſſiſe for tithes, the fat. 32 H. g. 

6. 7. need not be rehearſed. So, the title, or 
preamble need not be mentioned. So, where 
a ſtatute gives a writ, and ordains the certain 
form of the writ, the ſtatute need not be re. 
hearked. boa thy g 

So, if the action be not founded upon x 
ſtatute directly, but upon a collateral fact, the 
ſtatute need not be recited: as, in a quare 
impedit by the king upon a fimoniacal con- 
tract, the fat. 21 Eliz. c. 6. need not be te. 
cited, ©: | 10 
When a ſtatute need not be recited, it i; 
ſufficient, that the plaintiff in his declaration 
ſhews his caſe to be within the purview of the 
ſtatute, and concludes againſt the form of the 
a PS Eo, 
If he miſrecite the beginning of the fia- 
tute, and conclude contrary to the form of the 
ſtatute generally, it will be well. Vide pol. 
Div. IX. „ 

If it be founded on ſeveral ſtatutes, con- 
trary to the form of the ſtatute is bac. 

But, where an offence is prohibited by ſe- 

veral ſtatues, if only one is the foundation of 


© » 


the action, and the others are explanatory, it 


is ſufficient to ſay, contrary to the form of 
the ſtatute. * | 5 

In an information for 20 J. a month for 
not coming to church: for ſeveral ſtatutes 


require the reſorting to church, but the fat, 


23 Eliz. c. 1. only gives the 20 J. per month. 

If there be debt by an aſſignee for a debt 
to a bankrupt, by force of the ſtatute is ſuſ- 
ficient. 1 Com. Dig. 249, 50. 
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In actions by aſſignees, they are generally 
| alledged to be ſuch, according to the force 
form and effect of the ſtatutes made, and now 
in force concerning bankrupts. | 

If a declaration conclude contrary to the 
| form of the ſtatute, where there is no ſtatute 
in the caſe, it will be ſurpluſage. If a de- 
claration conclude ſo, where there are ſeveral 
treſpaſſes, and only part within the ſtatute, 
the words, contrary to the form of the ſta- 
tute, ſhall be applied only to that part. 1 Com. 
Dig. 250. + | | 


IX. How a Statute ſhall be recited. 


If an act of parliament be recited or plead- 
ed, the day, year, and place of the making 
of it muſt be ſhewn, If the plea miſtake the 
| day of the commencement, or concluſion of 
| the parliament, it will be bad. Tho' it be in 
2 private act, and zul tiel record is not plead- 

ed; for the court ex io will take notice of 
the commencement, prorogation, and every 
ſeſſion of parliament, and conſequently, 
(if they are miſtaken,) that there is not any 


gation, the ſhorteſt and ſureſt way of pleading 
is, at a ſeſſion of parliament held ſuch a day, 
and year, in ſuch a place. For, if a parlia- 
ment commenced the fifth of Eliz. and was 
prorogued to the eighth of Eli. and then 
the act paſſed, if it be pleaded, at a'parlia- 
ment held the eighth of Elix. it is bad, So, 
where the parliament was ſummoned 23 Fan. 
Elig. and, then prorogued to 25 Fan, if it 

9 be 
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ſuch act. If the ſeſſion was held by proro- 
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be pleaded, that by a ſtatute in a parliament 


begun 23 Jan. and then prorogued until the = 
25 Fan. it was enacted, Sc. it is bad; for the l 
ee. did not commence till 2 5 Jan. is r 
Dyer 203, @. and 
It is proper here to obſerve, that on con. oth 
ſulting Dyer, I find that the queen was il, rec 
and the parliament having ſometime previous bin 
to the 23 Jan, been ſummoned to meet on or « 
that day, the-by patent writ under the Great Cor 
Seal bearing date the 21 Jan. prorogued the ! 
parliament (as the book ſays) whereby the the 


appearance of the Lords and Commons at the 
23d was diſcharged. | 
Had the parliament met on the 2 zd, and 
then been prorogued, I ſhould have conſidered 
that as the firſt day of the ſeſſion, and held 
the pleading good. 
If it be pleaded, by a ſtatute made thes 
Nov. 2 & 3 Ed. 6.itis bad; for the ſame day 
cannot be in two years. So, if a ſtatute be 


cor 
pleaded to have been made 29 Elia. where om 

the parliament commenced 28 Elix. it will be l 

: bad. Or, at a ſeſſion 18 Feb. 14 Car. where not 
the prorogation was to 18 Feb. 15 Car. i be 
Com. Dig. 250. cou 

If an act is paſſed at a parliament held 10 fro 
pProrogation, I think the proper way of plead- clu 
ing is, to ſay, at a parliament begun and hel ſuc 

on ſuch a day, at ſuch a place, and from Wl of 
thence continued, by prorogation, (or by ſe- | 

veral prorogations) until, Sc. me 

If a declaration be upon a general ſtatute, no! 

and conclude contrary to the form of a fil, D. 


made 2 H. 8. where it was made in another 
reign, 


— 3 


reign, Or in another year of the ſame kiog, it 
will be bad. 

It is ſufficient, that ſo much of a ſtatuto 
is recited, as concerns the matter in queſtion, 
and therefore, if it be ſaid, it was, among 
other things enacted, it is well. If the party 
recite ſo much of the ſtatute, as makes for 
bim, it is ſufficient; tho' he omit a proviſo, 
or other clauſe that makes againſt him. L 
| Com. Dig. 250. 

For that ſhall be ſhewn, (if ep by 
the other party. 

If, in the recital of a ſtatute there be a ma- 
terial variance, it is bad; as, if the time or 
place of the making of it be miſtaken It it 
| be recited in conjunctive words, where it is 

in disſunctive. If the party recite the title of 
an act, and it be miſ-recited; tho' the re- 
eital was not neceſſary. If in a recital of the 
fat. 8 H. 6. g. 9. If any feoffment or diſ- 
continuance thereof be made, thereof, be 
omitted, 

But a ſmall, or immaterial variance does 
not prejudice: as, if an act ſay, if a recovery 
be in any courts, and it is recited, in any 
court, So, where it is a material variance 
from a general ſtatute; if the declaration con- 
clude contrary to the form of the flatute in 
ſuck caſe made, and not, contrary to the form 
of the ſtatute aforeſaid, it is well. 

So, if a fat. mif-recited in the commenc-- 
ment, Sc. be admitted by the plea, &4. it ſhall 
= afterwards be aſſigned for error. 1 C 

Dig, of 6 


A miſtake 
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A Winke i in the commencement of a par. 
. is cured by concluding contrary to 
the form of the ſtatute in 'foch caſe made 
and provided. Fort. 372. Stra. 212. 

Plea of an act of Abe 2 Geo. 
whereas the parliament * 1 ie 0 
. DE: Re - 0 

Plea of an act of 8 & 9 ap. it ſhould vid 
deen of the 8th year, in which He feflion 
Dogan. Fort. 372. * 

As to amendment in ne and ade 
tions on penal ſtatutes, vie I n Dore tit, 
Amendment, ee 5 * l | 
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PROCEEDING IN Ars UPON. 
» SEVERAL STATVTES. 


When an 1 action lies upon a ſtatute, or not, 
vide Aion upon. Statute, Div. 1. No.1. 


Div. II. 
How it ſhall be ſued by qui tam, &c. or 


the party grieved, Vide Action upon Statute. 


Div. J. F. 5 
When the ſtatute call be recited or not 


and how, Vide Aion 72 Stalute, Div. VI. 
VIII. IX. 


I. Upon the Stat. 2. (or 2 & 3) Ed. 6. c. 13. 
| for Tithes. ++ 


1. By whom: it hes. 


Action of debt lies upon the Hat. 2 (or 2 
g. 6. . iz. for ihe treble value for 


not * out his predial tithes. 5 
ub 
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But it muſt be by the party alone, and not 
by gui tam, G. And may be by the rector, 
or by the farmer of the rectory. And ma 
be by an executor for not lating: out tithes 
in his teſtator's time. 

So, it lies by the huſband. lo; ſeiſed in 
right of his wife, for tithes ariſing after his 
marriage. 5 Com. Dig. 200. cites cont. Noy 
136. But I conceive Noy is wrong. 

Or huſband and wife may Jon; R. Nog 
136. Adm. Mo. 912. | 
So it lies by a farmer of two parts of a rec- 
tory by one title, and of the third part by an- 
other title; for he declares as farmer, and 
need not mention the title. 2 
vo, by two farmers of the ſame rectory. | 
But two, who claim by ſeveral titles, cannot 
join in debt upon this ſtatute. As, if one 
claims two parts, and the other the third pact 
of the ſame ons 5 Com. Dig. 200. 


2. Again} whom. 
Debt lies on the far. 2 (or 2 & 3) Ed. 6. 


. 13. againſt two jointenants, who occupy 
together. R. Hut. 121. 

Or againſt one jointenant, or tenant in com- 
mon, only, if he occupies the whole. R. 1bid. 


3. The Declaration. 


The plaintiff in his declaration need not 
recite the ſtatute. And if it be recited to be 
made at a parliament 4 Nov. 2 Ed. 6. when 

the parliament began 1 Ed. 6. and ſo was 
pro- 


— — 
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prorogued till 4 Nov. 2 Ed. 6. yet it ſhall 
be allowed, for there are ſeveral precedent 
HT RE oe 

And if it be recited that whereas he agreed 
with the reQor, farmer, or other proprietor, 
where the ſtatute fays, otber owner, proprie- 
tor, &c, ſo owner is omitted, it is not ma. 
terial. 1 >. DEW 
The plaintiff, in his declaration, need not 
ſhew any title; for it is ſufficient to ſay, that 
whereas be was rector, &c. or farmer and pro. 
prietor of the tithes, &c. . | 

And, if he ſhews a grant to himſelf, he 
need not ſay, it was by deed, tho' tithes can- 
not be granted without deed. 

So, if he claims by leaſe under the king's 
patentee, he need not ſhew the patent. 

So, it is ſufficient that the plaintiff al- 
ledges himſelf proprietor. So if he ſays zhat 
he is proprietor of the tithes and of 60 acre: i 
D. without ſaying which in certain. 

So, it is ſufficient if he ſays that he is rec- 
tor of A. and by reaſon thereof, ought to have 
tithes out of the pariſh\of B. which is ano 
ther pariſh. e | 

The plaintiff in his declaration) uſually al- 
ledges that he is proprietor, &c. that the 
defendant occupied lands within the pa. 
riſh, and ſowed them, and reaped and carried 
away his grain, without ſetting out the tithes, 
or agreement with the rector, &c, for them. 

80, if he claims as rector, &c. he muſt al 
ledge the tithes taken to belong to the rec- 
Tory. | 4 Vat 

y 


© 9 
gut the non-payment of the treble value is 
the gift of the action, and the poſſeſſion, and 
the whole declaration precedent, is but induce- 
ment, and therefore if it be alledged as re- 
| cital, the declaration is good. So the decla- 
ration is ſufficient, tho' it does not ſhew that 
the defendants occupy jointly or in com- 
mon. 
Tho' it does not ſhew the kinds of grain 
ſown. 5 Com. Dig. 200, 201. cites as to 
the laſt point R. 2 Cro. 438. Sed qu. de hoc. 
If there had been a ſpecial demurter. The 
caſe in Cro. was after verdict. | 
Nor by whom it was ſown. Or if it al- 
ledges the time of the ſeverance before the 
ſowing. Or more than a yearafter; for it is 
_ poſſible. | 
So, if it does not alledge the time of ſeve- 
rance, but ſays, that 30 Sept. being ſo thereof -. 
| poſſeſſed, he reaped; for it ſhall be intended 
that he ſevered the ſame day, on which the 
poſſeſſion is alledged. So, if the day of feve- 
rance be coupled with the removal of the 
grain. Or, if the term was expired before 
the day alledged of the removal. _ 
So, if the quantity of the land ſown and 
the quantity ſevered, vary: as, if he ſays . 
_ which ſaid 30 acres for 40, the word thirty 
ſhall be rejected as ſurpluſage. 85 
So, if the declaration does not ſay, that th 
defendant did not agree with the plaintiff, it 
will be good after verdict, tho' not- upon a 
demurrer. So, it is ſufficient that the decla- 
ration demands the fingle value, for it ſhall 
be trebled by the jury or court. And if it 
— 8 adds 


adds the treble value, and it is Ants it 
will be good. Vide 5 Com. Dig. 201, 
He muſt alledge a venue, where the tithe 
are ſtated to be carried away without lever. 
ance, for this is the gi/t of the action. 
So, it is ſufficient, if he alledges the value 
of the tithes to be 11 /. and /o an action but 
accrued to have for the treble value 321 
The wmiſcafting is no prejudice, K. 2 Cr, 
TR | 
So, of) he alledges that the defendant i; 
occupier, it is ſufficient, tho” he does not 
ſay that he is a ſubjeQ; for it implies a3 
much. R. Hard. 173. | 
80, if there are two plaintiffs, and they 
alledge that the defendant did. not agree with 
them, it is ſufficient, without ſaying or eitler 
of them, for it is W ad R 2 Cro. 90. 


* 


a The Plea. 2a « 


To debt upon this far. the defendant may 
plead nil debet. Or may plead Not Guilty. 
S8o, an agreement with the plaintiff for his 
tithes for three years, tho' it be not by deed; 
for it will be good between the parties, and 
thall te a bar by the ſtatute, tho' it does not 

paſs the right of the tithes. 
But a plea, that after the tithes were ſet 
out, the owner of the ſoil took them damagt 
Feaſant, is not good; if it does not ſhew boy 
long they remained on the land. 
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"Tr 2 Ns pb "the Statute 1 N. 3. 3. for 
Selſure of a a F elon s Goods before C Vid oy 


If an action be brought upon the ſtatute of 
1 R. 3. c. 3. for taking the goods of one ac- 
cuſed of felony before conviction, the plain- 
tif muſt recite the ſtatute, and ſhew the 
breach. 14 132. 


f 


III. A8ion upon the Statute I & 2 Pb. S 


M. c. 12. for 51. for driving a 1 
three Miles, Se. 


If an action be brought upon the Hat. 1 & | 

2 Ph. & M. c. 1-. for driving a diſtreſs out 

of the hundred, &c. above three miles, the 

defendant may plead, not guilty. Co. Ent. 
15 ; | 

"Ho he may plead that the taking was. by 

capias in withernam. Co. Ent. 44. à. 


IV. Aion upon the Statute 8 H. 6. c. 9. for 
a forcible Entry. 


If an action be upon the ſtat. 8 H. 6. c. 9. 
for a forcible entry, or detainer, the plaintiff 
in his declaration muſt recite the ſtatute. Luz. 
1540. Co. Ent. 44.6. Vide Action pen Sta- 
tute Div. Vil. 
To this action the geen may plead 
wt guilty, Cl. Aſs. 34. 

That he did not enter contrary to the form 
of the ſtatute. 5 Com. Dag. 202. cites Co. 
Ent. 


D 
9 * 0 by by 


tiff. 5 Com. Dig. Ibid. 


Tat i}. 
Ent. 46. a. Sed. 7 if this does not anus: 


to the general iſſue 


That he did not expel or diſſeiſe the plain. 


8 * 


"7 


V. Action upon the Statute 23 H. 6. c. 8. fr 


being Under-ſberiſf two Years together, 


If ag action be upon the fat. 23 H. 6. 4. 
for uſing the office of under- ſheriff two yean 


together, the plaintiff muſt recite the ſtatute 


and the offence. , Lut. 193. Lev. Ent. 135. 
He need not aver that the ſheriff had 10 
eſtate of freehold in the office.Semb. Lut. iq). 


VI. Action upon the Statute 21 H. 8. c. iz 
againſt a Spiritual Perſon. 
1. For taking a Farm, 

If an action be upon the fat. 21 H.8.c. 


13. againſt a ſpiritual perſon for taking a 
farm, the plaintiff muſt recite the ſtatute, 


Tut. 135. cont. Bro. Action ſur Statute 4. 


Vide Aion upon Statute, Div. VII. 
To this the defendant may plead act guilty, 
That, not having glebe, he took it for the 


. ſupport of his family. LZut. 136, 


That he did not hold the farm contrary to 


the ſtatute 5 Com. Dig. 202. cites Sav. 32. 


Sed qu. if this does not amount to the generd 
iſe? 5 | 

And upon the laſt plea he may give ine 
dence that it was for the ſupport of bi 
family. Per 2 F. Baldwin cont, Bro. Ac. 


tion fur Statute. 3 Sav. 32. 


2. For 


e 
2. For Non-Refidence. 


If an action be upon the „at. 21 H. 8. c. 
12. for non- reſidence, it 1s uſual to recite the 
ſtatute. Rol. Ent. 414. Lut. 138. 


IL. Action upon the Statute 33 H. 8. c. 9. 
Jaor uſing unlawjul Games. ny, 


If an action is brought upon the Par. 33 
H. 8. c. 9. for uſing unlawful games, the 
plaintiff may recite the ſtatute and ſhew a 
breach. Lut. 133. 

To this action the defendant may plead 


that he did not keep a gaming-houſe, &c. 
Lut. 134. : 8 


VIII. Action upon the Statutes 1 2 R. a. f.. 
I. c. 5. and 2 H. 4. c. 11. for ſuing in 


the Admiralty, for a Matter not ſuper altum 
Mare. 


If an action be upon the „at. 1 2 R. 2. flat. 


1. c. 5. & 2 H. 4. c. 11. for ſuing in the ad- 
ily, miralty, for a thing not done ſuper altum mare, 
"the it muſt be by gui fam, &c. Dy. 159. 6. 


Vide Action upon Statute, Div. V. No. 1. &c. © 
The plaintiff in his declaration muſt ſur- 
miſe the effect of the libel, and ſuggeſt that 
the matter aroſe within the body of -a county, 
and not, upon the high ſeas. Dy. 159. 6. - 


* And in actions upon theſe ſtatutes, the party 
* ſhall recover double damages, and the king 
5 10% Lid. 5 1 


Vo. II. 1 1 


43 


[5 1 


And the coſts 3 as well as ae e 
be doubled. Lid. Se! 


2 


„ WSH 101 585 19. 
211 S >. "(13 28 * | Ki 


IX. 40 pan "i Statute 8 Bt. ca fu 
Jung in another's Name, without his Confan 


If an action be upon the far. 8 'Bliz. c.: 
for ſuing in another's name, withour his con- 
ſent, the plaintiff muſt recite the Meint, an 
thew the offence. Luz. 1 56. N. 

And it well lies, thoug h there de no car: 
vidion before, for the nor may, bei 01 th 
ſame action. R. 2. Cre. _ 

But an attorney is out of the ſtatute. Send 
Lut. 169. Sed. 9. de hoc ? 

So, it does not lie for a ſuit in C. B. forit 
15 not mentioned i in the ſtatute. . N 109 


X. Aclion upon the gare 2 V. & M. c. 
75 r Reſcous of a Diſtreſs. 


If an action be for reſtous of a diſtreſs upon 
the fat. 2 HM. & M. c. 5. the, plaintiff, mul 
ſhew the. demiſe, diſtreis for rent Art 1h 


reſcous. Lutz 13. 


He muſt ſhew the whole ſubſtance. ofthe 
leate.” 0 Com. Dig. 204, - cites Sem. Mo 


Cn. 215. Sed, oe hoc? 


And, if he ſays that he was ſeiſed i in # 
and leaſed, he muſt Proves, ſeiſin i in tee. | 
Mod. Ca. 215. 

But, he need not ſay that notice was gen, 
for it is nothing to the. defendant, eh 


neceilary to the owner. R. Lut. . N 
WT 05 


#27} 


Nor, that * corn diſtrained was threſhed, 
or unthreſhed. R. Lut. 214. 
He need not ſhew a thing, collateral to the 


eaſe, as, that he gave a \ ponents unn 
Per Holt. er cy 21 0 | 


XI. Aber 3 FAY N 4. 8 5 FV. & M. 
c. 8. for apprebending Higbwaymen. 


If an action is brought upon the „at. 4 & 
V. & M. c. 8, againſt the ſheriff for non- 
payment of the allowance for apprehending 
highwaymen, Cc. the plaintiff muſt recite 
the ſtatute, and every thing that intitles him 
to the allowance within hd Ratate. | CI Fe. 
120, | 


IRE PATTE 
I. Treſpaſi, what ſhall be. 
1. To Land and Tenements. 


Treſpaſs is a wrong done to the perſon, to 
the lands and tenements, or to the * and 
chattels, of another man. 

Treſpaſs to the perſon may be by menace, 
aſſault, battery, or maybem. Or by falſe im- 
priſonment. 

It will be a treſpaſs done to another, if a 
man wrongfully enters the houſe, lands, or 
tenements of another, without his conſent : 
(ie.) illegally; and therefore, treſpaſs lies, 
Pr and entering his houſe. Or his 
elole. 
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So a treſpaſs F be to lands or tenement, 

by entry into his poſſeffion, '' F. N. B. g, 
# B. 2 Rel. 555. X. By treading dow 
ſpoiling. cating, &c. his corn, graſs, hay; 
FE, —< Cutting down trees. Hunting in 1 
cloſe. 27 down fences. "Throwing 
down, ' or. diſturbing the ſetting up o of hi 
fold. By breaking up a pond. _ 

So, if a man enters, and does datnage't 10 
another, though he does not keep the poflel. 
fion; As treſpats lies, gore; 5e broke a 
entered his houſe, or cloſe... nt | 

So, treſpaſs lies for a wrong to lads} coi; 
trary to a truſt repoſed in him: As, if a leſſe 


at will, cuts down timber, or commits volun 


treſpaſs lies for a wrong to his liberty or pt. 
vilege in land; as for entering his warten 
and chaſing, Sc. hares, Sc. and taking and 
carrying away his hares, Sc. F. N. B. b 
M. For breaking and entering his ſeveral a 
free fiſhery, and fiſhing, Sc. R. os as 305 
4 Mod. 186/'F. TT, B85: &.- ** 

If a perſon keep goods diſtrained in tt 
houſe, longer than the time directed, he it 
treſpaſſer for the ſurplus time. Sera. il. 
Z. 2 1424. e 


2. To Goods and Chattels. 1 0 T. 


If a man wrongfully takes the cattle; good. 
or chattels, of another, it will be a treſpals 
As, if he takes the horſe, ox, or other catil 
or live chattel. Or his furniture, or gead 
chattel. For taking l 2 ſhip. F. N75 

wo 7 


"'" OF 2 
of $19) 1Q £23; Tap 
"Doves fat 2 dhe FW ey Xl | 
dee Sc, out of his warren. Deer out 
of his park. . ; 
It lies for taking; the FL with. the goods 
of the huſband... F. N. B. 89. O. Of a ſer- 
vant taken away; with the a0 of the maſ- 
ter. 2 Rol. 5 5 1. JI. 34. 
80, it lies of charters taken, Wan — 
concern the freehold or inheritance. Of a 
bond or other writing taken. 2 Rol. 557. 
. 40. But, in the laſt caſe, detinue is the pro- 
er action, as the thing is recovered in ſpecie. 
Treſpaſs lies for tak ing 100 ſhillings of his 
money, in money numbered. F. N. B. 87. 
M. Of timber. Id. D. Of the goods of a 
ſelon taken by the ſheriff. 14. —. Of 
goods wrecked, taken before Cifure. Id. D. 
So, treſpaſs lies for an unlawful diſtreſs of 
goods. Id. 90. B. For goods taken until 
he make fine, releaſe, Cc. Id. 87. C. 
For goods deſtroyed, as, . a .mill-ſtone 
broken. Id. 88. L. Sheep driven by a dog, 
whereby Sep? were rendered leſs valuable. 
1d, 89. L. Hogs driven, fo that thay pe- 
niſhed. II. 
Of hay, or other chaten durge. U. 88. 
NM. A veſtment ſpoiled, by throwing wine 
upon it. R. Noy 48. 
Treſpaſs lies, for affaulting, beating, and 
wounding plaintiff” s mare. Barnes 452. 

> | 


Is B11 > toe J 


3»; 2 for a general Wrong. 


"Treſpaſs lies for a general wrong done to 
another: As, if a man takes the ſervant of 
| "4 another 


7 1 A * 4 Wen — 32 2 . 3 — —7T 
P . 8 1 — - 1 - 2 „ — p mo - ths 
. — — — 4 Hrs; tg — * * 1. S 2 — hk. a E * p — Y - - 2 — = 
1 — 5 8 SEES * ) FI 5 — * * TY y 8 * Tabs 1 - E i 5 — 8 ER = 
2 a ; 2 1 p * 3 — ©” — 1 8 * _ - — q 2 1 
— — 22 — "be £ - a . hire N — ” 7 F * Br _— — 1 2 gay — 3 N 
- Ig — — 7 A — — — — — — py ge * A A . 7 eo Ren nes ws 5 - wats n 1 K 5 x n - 
0 oo n rer - - - — 1 an 2 Ps on IG roo Ben. oy) Ps Ad Maas — 2 * 2 — 2 SSIS -— $4. 
a . 8 — 2 222 —— : 2 - oo \ * 8 — 


r 


* * re 8 22 
. wy — 
Pg 3 7 x 
— * . 
2 — 1 1 — ro 
2 — — —_— : — 3 
bg ek —*²ð * agfindts. rogers OG >. 
PPP wes 2h'n dm ot) un we ae IE 
— * _— . 


= 


[ „ 


another out of his ſervice, and keeps him, 

If A.'reſcues a man out of the hands of a 
officer, who arreſted him for me, for he un 
my ſervant for ſuch purpoſe. 5 Com. Dig. 

6. 

58151 he builds a tolbooth, upon my land, 
without ſaying, clauſum fregit. R. 2 cn. 
122. If a miller takes toll of him, who 
ought to be free of toll; for it is tantamount 
to having taken his corn. 2 Rol. 556. J. 10. 
If a man beats the ſervant of him, who ought 
to have toll, and obſtruets his W of toll 
Ai #17 FO 5 7 Ob. 

Treſpaſs lies for taking a ſon and hel and 
marrying him, or a daughter and heirel, 
F. N. B. g. H. Qs Priſoger taken in 
war. Id. 88. A. 91. E. 


II. By whom Treſpaſs lies. 
A. T. reſpaſs, quare Clinſagi fregit. 


Treſpaſs, quare domum, or clauſum fregit, 
lies by him who hath the poſſeſſion of an 
eſtate of freehold, or inheritance, or by leak 
for years, or at will... 2 Rol. 5 5 1. J. 47, 54 
So tenant at will, may have treſpaſs again 
him who ouſts him. Semb. Id. I. 45. 
conceive there is not a doubt, as to all the 
world, except the landlord. 
Tenant by ſufferance, may maintain treſpal 
againſt a ſtranger., Id. I. 42. 
So, it lies by him who hath only veſfturan 
| terr&, or the profit of the land. Co. Lit. 
4 6. R. Mo. 302. 195 the * of the 


land, 


L 2151 


Un, 80, by. a a leſlie of the paſture of ſuc 
i loſe... y A grantee of underwood, though 
1 . does not Wel ah 5 Com. Dig. 


555 1 it lies by a grantee or leſſee &f the 


Hr of the iſſues. of one outlawed. A Lev. 


| quare 5 2 775 MF 5 Nor 


be who hath a warren in land. Id. Their 


| remedy is by, ſpecial | action on the caſe. 
With reſpect to the warren, that muſt be, 
where it is merely an entry, and none of the 

roperty carried away or injured; for in either 
of theſe caſes, I apprehend treſpaſs would lie. 

Treſpaſs lies by a freehold-tenant in a ma- 
nor, for digging turf in his turbary, where 
he hath an eæclaſive right to the turf, though 


not to the feeding on it; not, if he had only 
common of turbary. 3 Burr. 1824. 

Treſpaſs lies by the owner of the toil, for 
erecting a ſtall in a market. Stra. 12 38. 
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If a man has poſſeſſion only. as leſſee, * 
years,, or et will, it is ſufficient. to maintain 
| 5 . agaihſt a Wrong: ->dqer.. 2 Rol. 53ʃ• 

47 
W hag {hall — „ Tab trees 

cut upon his land. Id. I. 50. A difleiles 
hall have treſpaſs againſt 4. Gäfgen, without 
re anten for dachte firtt FOULNG _ the. diſſeiſee 
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was ens in poſſeſion. II. 5 53. 150. iCo, 
Lit. 257. 03; 21 Hin. SO N 

So, if his eſtate. ns wi be 
cannot re-enter: As, if he was tenant pur 
autre vie, &c. he ſhall have treſpaſs fot the 
whole time, with a continuando againſt the 
diſſeiſor. Id. 550. J. 15. 20. If a difſeiſe 
re-enters, he ſhall afterwards have treſpuſ 
. againſt the diſſeiſor, with a continuands for: the 
whole time of his poſſeſſion. ; 

: Or- againſt a ſtranger for a treſpaſs Fe 
during the diſſeiſin, for by re- entry, he r- 
veſts the poſſeſſion in himſelf, ab initio, 80, 
againſt a leſſee, donee, or fats) of the dil. 
ſeiſor. If a man ſells his land, he ſhall have 
treſpaſs by: a wrong done before. | en 
D 1 - " nobilwE-toe 


3. What foall not 1571 4 1 ficient Pi 55, 


A plaintiff cannot maintain treſpaſs, een 
claufum Fregit, if he has not actual poſſeſſion, 
though he hath the freehold in law: As, an 
heir ſhall not have treſpaſs againſt an abator. 
If the heir enters upon an abator, he ſhall 
not have treſpaſs againſt him for the wrong 
before. 5 Com. Dig. 37 gal 

If a wife, tenant for life, leaſes for years, 
and dies, the reverſioner ſhall not have treſ- 
paſs, againſt the leſſee, before entty. I. 
Nor the heir, if an huſhand, ſeiſed in right | 
of bis wife, leaſes, and then the! we rn 

2 Rol. 552 on 3. VS mid ne bafis 


” * 


Fa 


A bargainee ſhall not have treſpaſs before 
entry, though the poſſeſſion is transferred to 
him by the ſtatute. . Cartb. 66. 


4. What ſhall be a. ſufficient Poſſeſſion for Goods, 


Not only he who has the property, but 
alſo he, who has the poſſeſſion of goods, ſhall 
maintain treſpaſs for the goods: As, if a 
man hath cattle to agiſt, he ſhall have treſ- 
paſs againſt him, who takes them. 2 Rol. 
551. J. 25. 80 a leſſee of cattle for a year, 
for compoſting his land, ſhall have treſpaſs 
againſt a ſtranger. Id. I. 20. Or againſt 
the leſſor himſelf, if he takes the cattle 
within the year. Id. I. 22. So a bailee of 
goods awarded. Id. I. 31. 80 a bailee of 

goods pledged to him. 20 H. 7. 1. 4. 
| So, if a ſtray in the manor of B. be taken 
within a year by a ſtranger, B. ſhall have 
| treſpaſs. Id. If a man takes the goods of 
B. who afterwards grants them to another, 
yet B. after the grant ſhall have treſpaſs for 
tem. 2 e072. 7 

If a man ſells goods in London to 4. in 
York, A.” ſhall have treſpaſs before actually 
taking poſſeſſion; for the poſſeſſion is imme- 
diately in him. Lat. 214. 
An executor ſhall have treſpaſs for the 

goods of his teſtator, though he does not ſay, 
that they were taken out of his cuſtody, for 
the poſſeſſion upon the death of his teſtator 
is veſted in him, Per 2 J. 2 Cro. 113. 

Treſpaſs lies for goods taken after delivery 
by replevin, 2 Rol. 569. J. 17. Or after re- 

n taking 


N 


taking by the owner, Id, I 25. Ot after hi 
leaſe, ot intereſt determined. Id. J 130 lie 
by a ſheriff for taking goods in his hands upon 
execution before ſale. Though the. taking | 
be; by the defendant. himſelf py whom 
the execution was. R. Cro. El. 639. 

Treſpaſs lies for the maſter of a ſhip, who 
had the poſſeſſion; and was taken for the 
voyage, for a detainer of it. R. 1 Sall. 2. 
So treſpaſs lies for goods taken, Hough they 
are i altered in form. 


7 71 


5. Ce 75 22 by whom 1 it lis; 


Trepe lies by the party to * the 
wrong is done.  Tho' the damage to him be 
only by conſequence: : as, it lies by: an buſ- 
band alone for the battery or threatning of 


his wife, per quod conſortium amiſit, or nego- 
ria infecta reman. Sc. 5s Com. Dig. 58, 
So it lies for the battery of a ' ſervant, per 
guod ſervitium amiſit. I. So, even after 
the death of the ſervant. 2 Rol. 568. J. 42. 
By an huſband after the death of his wife, 
for, taking away his wife, with his goods. 1d. 
563. J. 12. Or after a divorce, Id. I. 10. 
589 by; the Hat. 4 Ed. 3. g. 7. An exe- 
cutor or adminiſtrator ſhall have treſpaſs. for 
prejudice to the property of the teſtator. Vit 
Aamini iſtration, Div. H. No. 13. And by 
ibe fat. 25 Kd. 3. c. . The executor of 
an executor, , ... 4 8030 
ut treſpaſs does not 3 for a | battery, 27 
to the per ſon of the teſtator, by his executor 
or. adminiſtrator. Vide Aumini Hration. Div. 
II No. 13. 

| Nor 
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wife, for a battery to the wife. 2 Rol. $68. 
50. Nor by a father for the battery of his 
ſon. 5 Com. Dig. 538. or tbe impriſonment 
of à ſon or Mu te 1d. Nor for taking 
away any fon or daughter, ho is not an N 
R. Cro. El. 770. 

| [fa wrong be done to ſererel at A aide 
| time, treſpaſs lies for each ſeverally, for 
the wrong to him; for treſpaſs is ſeveral i in 
its nature. 3 Lev. S COTA LIT 
Treſpals lies, for one hurt by the acciden- 
tl going off of a gun. Stra. 596. 

A plaintiff in treſpaſs, for an hal by FER 
defendant to whom ſhe was married, proves 
a former marriage to one alive at the time of 
the ſecond majriage, and obtains a e 


Stra. 79. 


N. Again whom it lies. 8 


bo . Treſpaſs d quare Clauſum fregit. ; 


Treſpaſs lies eiu him, who commits 


is no acceſſary, but all are principals in treſ- 
paſs. And treſpaſs lies againſt each ſeve- 
rally, where many commit a treſpaſs ; for it 
is joint and ſeveral in its nature, 5 Com. 
Dig. 539. 

So it lies againſt 56 rogethile with urs 
others unknown. R. 1 Leo. 41. So againit 
all who procure or command it. 4 Ii. * 
Or againſt him, who afterwards ente to a 
treſpals done for his uſe or benefit, tho“ not 


= privy 


Nor by an huſband after the death of his 


the treſpaſs, and all aiding, Cc. for there 
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g 1 N at the time, gol e it. 77 80. if be af. 
leuts to the act of his ſervant in ſeiſing goods, 
he will be a treſpaſſer for miſuſing of the 
 yoods in terſure, tho! not privy to the © mmiſul | 

age, R. n 

Treſpaſs lies againſt A, who comes in il 
of B. tho he does nothing. 2 Rol, 555.1. J. 
Or if he commands B. to do the act, tho he 
be not preſent. Id. J. 10. WU 
18 Treſpaſs lies againſt A. if his wife pute bi 

cattle into the land of another. Id. 553 . 10. 

If the ſheriff, by his order, takes in exc- 

cution the goods of a ſtranger. Id. 4. 5. 10, 

Dy. 295. Keilw. 119, 129, 

But if a ſervant puts the cattle of Hb ma- 

ſter, without his privity, into the land- of 
another, treſpaſs lies againſt the ſervant, 
and not againſt the maſter. "Mm Rol. 555. 
„ 
If the bailiff of a franchiſe takes the goods 
of 2 ſtranger in execution, treſpaſs lies againſt 
him, not. againſt the ſheriff. Id. 582. J. 44. 
Sed. gu? 

80, if the baile of i a beriff detains i in cuſ- 
tody after a ſuperſedeas, treſpaſs lies again 
him, and not againſt the ſheriff. R. Id. J. 45. 
So if the ſheriff takes a furnace, Se. fixed to 
the freehold, treſpaſs lies againſt him, but 
not againſt the party, tho' it is cehivered to 
him. R. Id. 556. J. 50. 
It is ſaid if the ſheriff does not return his 
writ, Oc. treſpaſs lies againſt him, but not 
againſt the party, or bailiff. 5 Com. Dig. 
539. Sd gu. de hoc? And, if treſpaſs would 
lie, could not the ſheriff return his writ, p 

c 
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file the return, before he pleaded to the ac- 
tion ? By treſpaſs muſt be meant treſpaſs on 
the caſe, tho in Comyns this is ranged undet 
treſpoſs quare clauſum fregit. 1 . 


An action upon the caſe lies againſt theſhe- 


| riff, if he does not return the writ. 2 It. 
a treſpaſs, knowing him to have done ſo, he 


is no treſpaſſer. 
If a man commits-a treſpaſs by miſtake, oc 


inadvertency, treſpaſs lies againſt him : as, if, 
a ſheriff or bailiff takes the goods of one in- 


ſtead of another. 2 Rol. c52. J. 17, 22. Oc 
arreſts A. inſtead of B. Id. I. 25. or attaches 
A. by the goods of B. or of his maſters. Id. 
J. 20. Tho' it be by ſhewing of the party to 
the ſuit. Id. 1, 30. Dy. 295. Keilw. 119. 
129. 

if a an executor cancels an obligation of his 
teſtator to A. which he finds, ſuppoſing that, 
it is ſatisfied. R. 2 Rol. 563. /. 45. If a 
man's cattle eſcape into the land of another, 
againſt his will. Id. 568. J. 15. 

Treſpaſs lies againſt A. if cattle in his cuſ- 
tody commit a treſpaſs. Id. 546. J. 20. or 
againſt the owner of the cattle at the plain- 
tif's election. Id. 
The court will not join declarations in treſ- 
| paſs againſt ſeparate perſons, on an affidavit 
that the treſpaſs, if any, was committed by 
all jointly ; for that would deprive the plain- 
tiff of the benefit of the evidence 9 one 
againſt the other. Stra. 420. 

| Treſpak 


If a man receives him who has committed 
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Treſpaſs lies againſt 2 tenant. in poſſeſſion, 
after j adgment againſt the caſual ejector, for 
5 tlie welne profits, from the time he had no, 
tice of the leſſor's title, tho' he lets judgment | 
go by default, and his name does not appeit 
in the record of judgment againſt the caſual 
ejector. Re. by all the Judges. 2 Wilſ. 11 18 

But treſpaſs does not lic againſt a man not 
conſenting, or aiding to it: as, if A. ſtrikes an 
horſe upon which B. is riding, whereby he 
throws down another, t treſpaſs does not. lie 

againſt. KR. balk. 637; 8. 

' "Treſpaſs does not lie againſt a lord, betioke 
his' diſtreſs is unreaſonable, | or. carried. into 
another county ; ; for by the flat. Marl. 4. 
non puniatur per redemptionem; Hue, there 
ſhall be an action upon that ſtatute. 2 15 
105, 6. Nor by the equity of the Tante V 
a leſſee for years againſt the leſſor. 20 Ed. 4 
2, 3. R. Dali. 3. Vet it lies, if the leffor ſpoils, 
or deſtroys wm 88 20 Ed. 4. 3. a. 


initio. 


2. What Aﬀ makes a Man a J. er, Te # 


If a man has an authority of licence given 
bim by law, and he abuſes it by rnisfeaſance, 
be ſhall be a treſpaſſer ab initio ; as, if a man 
who takes a diſtreis, works, or kills it. 8 Co. 
146. If a leſſor, who enters to view if waſte 
be done, damages the houſe. 2 Rol. 561. 4. 27. 
Or ſtays there all night. 1d. 

It a'commoner enters to view his cattle, 
and cuts down trees, &c. 8 Co. 146. 6b. If a 
fearcher unpacks ſtuffs, and puts them i _ the 

| irt, 


* A. 


Tt 3 


dirt, "wheteby chey af are damaged. : g his. 
ſervant, or Anſtant, does Pt 8 1 
direction. If 4 man enters a tavern, and 
continues there all night againſt the FA 
of the taverner. If a man will impark goods 
diſtrained after amends tendered. 35 Com. His. 

0. 

If the lord of a manor works a ſtray within by 
the year. R. 2 Rol. 562. J. 15. Or the lord 
of a fair, or market works an horſe diſtrained 
fee ERS - +» 

So, if the bailiffs of a town who by cuſtom 
ſeiſe an hide, for non payment of a cuſtomary 
duty for hides of all oxen killed and fold 
within the town, tan it, to prevent putts: 
faction. R. Id. J. 25. N 

If a ſheriff or any in his aid, makes re- 
plevin after a claim of property notified to 
him by the owner, R. Mod. 68, 139. If an 
eſcheator takes the goods of one outlawed 

» after a writ de non mole Nando ſhewn to him. 
10% 1. 

So, if a man abuſes a truſt or baden re- 
poſed in him, he will be a treſpaſſer, ab mi» 
tio as, if leſſee at will commits voluntary 
waſte, by throwing down an houſe, cutting, 


down trees, Cc. 5 Com. Dig. 540. If a; 


1 
UN 
"y Fa U 
Fail 


1 
3 
gy 
7 i 
1 
4 — 
. 
. Cal 
. y 
. Ko 
4 4 11 : 
141 128 
nl . -f g 
; $778 44h 
oe ? q 
iin 
9 } x 
11 
We 1 
"y n pl 
$7539 2:8 
br 0 by Z 
U " 
Bs - 19 
bo | ie 
1 ' TW 
* TY , 
4:4 4 
5 AY 
8 (4 | al 
24. of : 
1 
10 SA | 
| : þ 
my. - 1 14 
al . 127 
an. by} \ U 
ST 1 
i" xt i? 1 
* 1 * 
5 "= . 1 
17 7 
br. 171 0 
19 x * 
19 6.1 
ns 
1 
i 121 
FF r P 
19 + $4 
A . 
17 [3 7 
1 
Wa 23157 
__ 5 
=_ 4 
. i 
4 ö 
e 
FS 
8 103-4 4 
4} [ 
* T% & 14 
n 
$4 4 ; 
n 
23 7" 7 
> TIES 
29 % 
g \ wo 
145 N 
0 - fy 
4% # G "= 
LS „ 
|} REV 
. 1 
3 1 
e 
Wie 14 
e 
. Nia 
$4 EVE 
14 
4 
! 1 1 a 
1 
7 1 
1 17 J 
p 1 1 
Wh 14 \ 
17. 1 
> + STY p * 
1 1 
nie 
17 4% N 
fi 1 
23 =. 8, 
14 MW | 
{Ra - * 
 * SIG 
y Wa. L | 
: * My i i q 
? . be G f 
: 1 Py * p 
i} F. <4& Li 
. 5 14 4 
Nin 
* q 7 * $ 
4 192 ' 
wr & + 
«t # 4 
44; - ty 
3 \ 1% 
"3 ' + 
40 2 
: . * 
, 7 
e FT «6 
The 5 
SW 
FEE 
b - ' 4 
1 is _ 
4; . 
1 
* ms 4 
1 
DES \ 
o \-» v "2 
1 
(3 + 
f n 


. 
_ — 
2 


— Ed 2 
2 . 3 n 8 8 a 
2 + = 
1 5 =p © £n.7, "4 agg 2 
210 Ray are — 8 - —— 
3 


— — 


— — — - CODEC —̃ — N * 4 2 7 8 
ä h £ " — C n 
4 : __ A 


— Rn 
15 


— — 
* 2 


5 | ſhepherd Kills ſheep committed to his care. {FN 
4 * "4 39 li 
ne Co. Lit. RY. 1 


5 for a ſpecial purpoſe, as to plough, or 
| dung his land. 2 Rol. 556. Fd 

It a ſervant, or aſſiſtant, intruſted to felt 
goods in a chop. imbezzles them. R. * n 
1777 ns 
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So, if a man has colour of an authority, 
and afterwards it is vacated and declared tg 
be null, he will be a treſpaſſer ab initis: 
if a man obtains judgment irregularly, aud 
afterwards takes out execution, the party, 
(tho' not the officer) will be a treſpaſſer, if 
the judgment be vacated. R. 1 Lev. z. 

but Twiſd. dub. 2 Sid. 125. Vide Bayh v. 


Bunning. 1 Lev. 173. 1 Sid. 271. The them 
difference between officer and party. gulat 
So, if a man has power given him by a& 14.4 
of parliament, and does not purſue, or abuſe; I. 
his power: as, if a man having authority by of th 
the flat. 2 W. & M. c. 5. to ſell a diſtrel deli 
for rent, if it be not replevied within five but 
days after notice, Cc. ſell it without notice. N 
Adm. 4 Mod. 391 = ES, ſecur 
If a man puts cattle, which he impounded good 
damage-feaſant, into the next pound which and 
happens to be in another county, it does not to th 
make him a freſpaſſer, but he is ſubject to 1. 47 
the penalty of the far. 1& 2 P. & M. c. 12. may 
Stra. 1272. of t 
Beaſts dying after put in the pound, does for e 
not make a man a treſpaſſer ab initio; but poſſe 
® caſe will lie. 2 Wilſ. 313. . 
Ro, IS | . otne 
V. When Treſpaſs does not lie. agi 

A man ſhall not be charged in treſpaſs for WW Li 
goods, which he had by the delivery of the the 
party himſelf, except where by a wrongful WW >* 
act, he makes himſelf a treſpaſſer ab initio: 23 
as, if A. deliver goods to B. for cuſtody, who 14 
afterwards will not re- deliver them, treſpals 0 
does not lie againſt B. 2 Rol. 5 5 5. J. 27. 40. ® 


But Zro:er or detinue will lie. It 


x 


; t ans J 


IEA permits his goods to remain with B. 
for his own uſef and B. delivers them to C. 


by 4. against C. Id J 35. Nor for goods 
which come to him by authotity in law. Id. 
743. Vit ante Div. HI. No. 2. A if 4. 
take goods by delivery of the ſheriff upon a 
repleuin. Id. I. 45. P. 565.1. 45. Or takes 
them upon an execution, tho' it be not re- 
gularly made. Id. 5 55. 7. 50. Upon a fale. 


Id. 1, 5. n 019 A 95 6: N 
es | If a conſtable take goods waived for the uſe 
by of the owner, tho! the afterwards refuſes to 


deliver them to him, treſpaſs does not lie, 
but detinue. R. 2 Rol. 555.1. 50. 561. J. 40. 

Nor for goods which a man takes only for 
ſecurity for the uſe of the owner: as, if 
goods are thrown by tempeſt into the ſea, 
and a ſtranger takes them, and delivers them 
to the ſervant of the owner for him. Id. 555. 
J. 47. So the maſter of a barge in a tempeſt 
may throw goods into the ſea, for the ſafety 
of the paſſengers. R. Id. 567. JI. 5. Nor 
for goods which a man has lawfully, tho' the 
poſſeſſion of him, from whom he had them, 
was wrongful: as if A. takes the horſe of an- 
other and ſells him to B. treſpaſs does not lie 
againſt B. Id. 556. J. 52. N 

If a man hath a licence or authority from 
the plaintiff himſelf, treſpaſs does not lie 


ful againſt the defendant, tho' he abuſes his li- 
5 cence by misfeaſance. R. 8 Co. 146. 6. So, 
ho if & man hath licence or authority by law, 
as and afterwards does not do what he ought, 


treſpaſe does not lie againſt him; for non- 


Vor. II. Oo feaſance 
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feaſance does not make him a treſpaſſer, 4 
initio, R. 8 Co. 146. 6. As, if, after a dif. 
treſs, the rent or ſufficient amends are ten. 
dered, treſpaſs does not lie; though the px, 
ty refuſes delivery of the goods diftrained, 
7a. If a man comes into a tavern, or com. 
mon inn, and afterwards refuſes paying fer 
wine. R. Id. If a ſheriff after an arreſt n:. 
fuſes bail. | | | | 
So treſpaſs quare clauſum fregit, or genen| 
treſpaſs, does not lie, where damage is dont 
to a privilege or liberty, which a man hat 
in the ſoil of another, but he may have a 
action upon the caſe: As, a commoner (hal 
not have treſpaſs for damage done to the fail 
or graſs. 5 Com. Dig. 342. 

If a man hath free warren in the land of] 
he ſhall not have treſpaſs, for that he broke 
down the burtows' of his free warren, G. 
whereby his conies, Sc. periſhed. |, 
2 Rel. 5 50. l. 45. So, treſpaſs does not lit 
where the damage accrues to the goods by hi 
own neglect, or default: As, if A. gin 
licence to B. to put hay, &c. upon his land 
until it can be ſold, and afterwards leaſes tie 
land to C. Treſpaſs does not lie by B. i 
his hay be conſumed by the cattle of C. f 
he ought to ſecure the hay at his peril. X 
2 Rel. 143. 153. | 1 

Treſpais does not lie, where the act 1s 00 
againſt the peace, or wrongful, but the cf 
of cunning or contrivance: As, if a man pie 
cures the ſervant of another to go out of il 
ſervice, and then retains him, but does ud 
take him away. 2 Rol. 556. J. 17. So ti 


* 


os 
1 


val 


22s 1 


baſs does not lie againſt a ſervant, 7 1 
parts out of the ſervice of his maſter. Id. 


Treſpaſs does not lie for a lawful act, 
though in conſequence, damage is done to 
another: As, if a man fixes a ſpout to his 


houſe, which, upon rain, throws water upon 
the wall of another; but there may be an ac- 
tion upon the caſe. R. 2 Mod. Ca. 272. 
$o treſpaſs does not lie for an act which is 
ſelony: As, for a battery, of which the party 


dies within a year. 2 Roll. 557.1. 5. Vide 


aftion upon the caſe. Div. IT. No. 5. 
Treſpaſs does not lie for taking goods, 
which was a tobbery ; if it appears to be a 

felonious taking. If it appears upon evidence, 


for breaking an houſe, and taking money, 


for which he was convicted of burglary. 

But, if a man proſecutes for the felony, 
and the party is acquitted, or burnt in the 
hand, he may have treſpaſs; for he hath done 
what the law required againſt the party for 
the felony, and then the treſpaſs remains. 
do, if the defendant pleads a convition of 
felony, it is no bar, for the plaintiff was not 


a party; and therefore, not eſtopped by the 


record. 5 Com. Dig. 542. To the laſt point, 
lays, Semb. 2 Rol. 5575 I} 10. So, if he 

plcads a conviction uncertainly, R. per 
3 J. Jen. 147. Lat. 145. 


In treſpaſs for taking goods, if it does not 
appear by the declaration, Sc. that the tak-- 


ing was felonious, the defendant cannot ſay 
o. R. 1 Med. 283. 


Q 2 Treſpaſs 
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land to drive back his cattle, eſcaped thiths 


back wild beaſts, eſcaped for want of pul. 
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Id. 1. 47. Or to enter to ſearch for good 


now by ſeveral ſtatutes, cutting and carrying 


1 22. 


mon with me, put there; for though 2 i 


tl 


Teena does not lie againſt a man for tal. 
goods which he found. R. 2 Rol. pre: 
. 50. Unleſs after finding, he imberzly 


not lie for * down a nuſance. 15 
56 5. J. 50. 15 

So, treſpaſs does not t lie, if cattle enter 
the cloſe of another, for want of repair of th 
fences. Id. I. 30. Nor, if a man enten 


for want of fences. Id. I. 35. Or, to din 


ing againſt à foreſt. Id. I. 40. Or, tows 
take his goods carried thither by the occupin 
of the land. Id. J. 

But, it is not juſtifiable to enter land wit 
cattle, becauſe it lies open to the highwy, 


ſtolen, without reafon of ſuſpicion that thy 
are there. Id. I. 15. Or to enter upon! 
common report, that bis trees dug up 1 
carried thither, that not being felony. I 
564. J 30. This is at common law. Bit 


away various trees, and under different 
cumſtances, is made felonv. Vide tab. 
fat. tit. trees, and the Black Ad. 9 60 


It is not juſtifiable to enter for retakin 
goods, which he, who holds them in con- 


ant in commop, may retake goods in colt 
meh, when the other takes them, yet he ca- 
not juſtif a treſpaſs to do it. R. 2 Rol. 566 
J. zo. 7 
| Treſpil 


Treſpaſs is not excuſed on pretence of 


another, to viſit her ſick daughter there, with- 
out aſking leave. Id. 567. I. 15. Or on 
pretence of ſport: As, for the hunting of a 
fox, or badget, R. Though it be for the pub- 
lic good. 2 Rol. 558. B. Sed qu? If a man 
ſets a falcon at a pheaſant in his own land, he 
cannot purſue it into the warren of another. 
2 Rol. 567. J. 30. Such is the common law, 
but unleſs the defendant, in either of the 
caſes, is a wilful treſpaſſer, a plaintiff will 
have little chance of recovering damages, 
(ſufficient to carry coſts, „ 
| Treſpaſs does not lie for ſeiſing an houſe 
in the Eaſt Indies. Stra. 646. 
Nor for taking exceſive diſtreſs; but a ſpe- 
cial action on the ſtatute of Marlbridge. 
Stra. 851. 1 Burr. 579, Unleſs the diſ- 
treſs is of gold or filver, which are of a cer- 
tain known value, and even. the meaſure of 
| the value of other things. Moir v. Munday. 
H. 28 G. 2. cited in the caſe of Hutchins 
v. Chambers. 1 Burr. 579. 
It lies not for a father, for aſſaulting and 
getting with child his daughter, per quod ſer- 
| eitium, &c. if the was of age, and away 
from her father's houſe, in ſervice ; but, if 
fe was under age, and under her father's 
roof, it lies. 3 Barr. 1878. 
| But, if a man impriſons me, of his own 
| wrong, I may juſtify the breaking of win- 
dows or doors to get out; for-it was his 
fault. 2 Rol. 566. J. 5, If a man by neglect, 


charity: As, if a mother enters the houſe of 
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IT 


el 
ſuffers his houſe to be on fire, I may pull it 
down for the fateguard of mine adjoinigg 


action 
yard, 
ſpout 
runs! 
on de! 
not li 
212. 


If a man takes an handful of grain fra 
my heap, I may take as much from hy 
heap. Id. J. 12. If a man throws bi 
grain or money to my heap, I may take th 
whole. Id. I. 15. Sed qu. as to Money? 
If cattle or goods are damage-feaſan, | 
may drive or remove them out of my ela, 
1a, J. 20, 3% RN. 40. 38. 4. 


* 


But I cannot kill or damage them, N 


can I kill a tumbler hunting in my warta, T 
„N. a2 Rob. ec. 4 36. 4025 4 hon 
I a man i me all his trees, I ſhall hay cout 
liberty to come upon the land, to cut then may 
down, and carry them away, when I pleak it (& 
R. Id. I. 40. Vide Hatton & Neale, per Jun C 
Ch. F. 1683. Bull, Ni. Pri. 3 Ed. go. to ti 
I conceive the party muſt enter at a iſ 14. 
ſonable time, and in reaſonable time, aft et a 
the purchaſe. _ by: I 
A grantee of a water-pipe, Ge. ſhall har WW vu 
liberty to mend it. 2 Rol. 567. J. 45. An If! 
executor has liberty to enter to take the tim · Id. 
ber of the deceaſed, Id. 564. J. 25. A 
verſioner, &c. to view waſte, if he does ndt Re 
break a door or windew. Id. 568. J. 5. N 
If cattle, in paſſage on the highway, ei 

herbs, or gorn raptim & ſparſim againſt it me 
will of the owner of the cattle, it will excuſ ct 
the treſpaſs. Id. 5 56. J. 5s. — 
If an act in the firſt inſtance be unlawful D 
treſpaſs lies; if it be prima facie lawful, ant Pl 
the prejudice to another not immediate bit $5 


conſequential, treſpaſs doth not lie, but © 
; = 8 1 


3 
action upon the caſe. Thus, A. enters B. “s 
yard, having right ſo to do, and there fixes a 
ſpout to his own houſe, from which the rain 
mn demurrer & ulb. concil, that treſpaſs does 
not lie. Stra. 634. 2 L. Ray. 1399. Fore. 
212. N | 


Plæading in Treſpaſs. 
%. The Originet. 


Treſpaſs is vicantiel, which gives commiſ- 
ſion to the ſheriff to hear and determine in his 
county. F. N. B. 85. J. And thereon he 
may determine treſpaſs to any value. Id. And 
it ſhall ſay vi et arms. Id. 
Or treſpaſs may be ſued by a writ directed 
to the ſheriff, and returnable in B. R. or C. B. 
Id. 86. H. And this writ ſhall always lay vi 
et armis. Id. | . | 
If it be for taking a live chattel, the writ 
uſually ſays, took and ed away. Id. 88. B. 
- for a dead chattel took, or carried away, 
Id. | Sn 
| If for immoveable chattels, fo the value, &c. 
Reg, 93. 6. If for moveable chattels, of zhe 
E rice, Be. Jt Fa | 

But took and Jed away, and carried away, 
may be uſed promiſcuouſly for live or dead 
chattels. So price or value, may be uſed pro- 
miſcuouſly for a live or dead thing. 5 Com. 
Dig. 314. But there is certainly more pro- 
priety, in the terms uſed antiently in theſe 


cales, 
24 5 


runs into B. s premiſſes, and rots his walls. R. 
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"If ae Price or value be omitted 1 in treſpak 
for, taking cattle, it is not fatal; for they may 
be returned. Reg. 97. 6. So the omiſſion 
does not prejudice i in any caſe after verdid, 
R. 1 Sid. 39. 2 Vent. 174. Nor upon a ge. 
neral demurrer. Semb. 2 Cro. 147. cont. 
Lev. 230. 


2. Proceſs. 


The proceſs i in treſpaſs is attachment, aul 


diſtreſs, and if upon the attachment or diftrel 


the ſheriff returns nibil, a capias, alias, pluris 
and exigent, and proceſs to outlawry. 1 Brown, 
193. 

ir at the return of the attachment, the de⸗ 
fendant does not appear, nor caſt an eſſoin, be 
ſhall loſe the goods attached. Id. If he caſt 
an eſſoin, he ſhall have a writ to the ſheriff 
for reſtitution of his goods. Id. Tho' be 
does not appear at the ay to which the eſſoig 
is adjourned. Id. 

The common = of proceeding, i is, now, 

by ſervice of copy of common proceſs, as in 
B. R. of a bill of Mrzrddleſex or latitat; 
C. B. of a capias. But if any one ſues b 
attachment, the above is the law. „I have 
only to add, that in many actions given by 
ſtatute, the eſſoin 1s taken away, 


* 


3. Declaration. 


In what County alleaged. 


In treſpaſs quare clauſum fregit, the venue 


muſt be in the county where the land ”= : 
i 


FE 238 1 


jn other words it is a heal ative. tad ſo, for 

any local treſpaſs. But for battery, taking of 
goods, &c. it may be in any county. FR 

Action, Div. XII. No. 142 
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4. The Decharatio muſt be Grecr, ad 4 piptive 


The declaration ot be eh and 
ſitive; and therefore, if the plaintiff 8 
clares That whereas defendant, &c. it is bad, 
for nothing is directly affirmed. 5 Cons. 

| Dig. 314. That is, if the defendant de- 
mar.” - 

So, if the plaintiff declares quare eum, &c. 
R. Salk. 636. 

But quod cum is well enough after ver- 
di, though it might, be bad on demurrer. 
1Wilſ. 99. Qu:d cum is well on a ſpecial de- 
murrer, where the writ is ſet forth in the 
declaration. 2 YH. 203. i. e. in C. B. or by 
original in B. R. 

In treſpaſs, nec non de eo quod, &c. after a 
qued cum, is a poſitive charge. Stra. 681. 


2 Ld. Ray. 1413. 
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3 he Declaration muſt be certain. 


The declaration muſt be certain, and there- 

fore muſt ſhew the number, quantity, and 

| quality, of the cattle or goods taken, R. 5 
Co. 34. b. 

But it is ſufficient that the quantity, Ge. 
is aſcertained by a thing to which it refers: 
as, wherefore he toik a cheſt, and divers 

I cloaths 
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cloaths in the cbeſt aforeſaid, is good, with. 
out ſaying what cloaths he took. R. Al. 9. 
It muſt alledge the time of the treſpaſ,, 
before the declaration filed; and therefore, 
if the declaration is filed in Trinity Term, 
and the treſpaſs alledged after the term, tho' 
before trial, it is bad. 1 Sid. 308. 
If it is alledged at any time after the de. 
elaration filed, it is bad upon demurrer. 
If it is alledged after the declaration and be- 
fore trial, it is bad after verdict, except 
where the jury find ſpecially, that the de- 
fendant was guilty before the declaration 
8 KE. 1 Sid. 308. Com. Rep. 12. Sall. 
662. | 


If it is alledged at a day after trial, it wil 
he aided by verdict. Cem. Rep. 12. Salk, 
662. Or at an impoſſible day. Vide Can, 


Rep. 13. 1 | „ 
If the plaintiff declares of a treſpaſs com · 
mitted within the term, wherein he declares, 
the declaration ſhould be intitled of a pu- 
ticular day, or return, after the treſpaſs. 

If the declaration alledges that ſuch a dy 
defendant impriſoned him, and detained 
him 24 days, without faying, when, it ſhall 
be intended immediately after the impriſon- 
ment. R. 2 Cro. 664. If it alledges, and 
other wrongs to them did, inſtead of to un, 

it not material. R. Id. | | 

| So, if it alledges the treſpaſs in a cloſe cal- 
led A. abutting upon the lands of B. in D. 
the cloſe ſhall be intended in D. R. 2 Rl 


„ 
« 6. N 


1 


6. 7 he Declaration muſt be conformable to the 
. Original. 


The declaration muſt be conformable to 
the original; and therefore, if the declara- 
tion is wherefore the cloſes, when the ori- 
ginal was, wherefore the cloſe, it is bad. 
R. Cro. El. 18 5. 
If the declaration is, wherefore the cloſe, 
omitting broke, and the writ, wherefore he 
broke the cloſe. Per 2 J. Vent. cont. 2 Vent. 
153. Sed qu. de hoc? 
But an immaterial variance, or what may 
be ſupplied by intendment, does not preju- 
dice, Id. Nor a miſtake of ſummoned fo 
attached. 5 Cam. Dig. 315. bes 


7. The Declaration muſt be vi et armis. 


It muſt be with force and arms, and 
againſt the peace, for the omiſſion is ſubſtance. 
5 Com. Dig. 315. cites contrary authorities. 
But now by the fat. 16 & 17 Car. 2. c. 8. 
it is aided after verdict. And by the fat. 
4. 5 Ann c. 16. Upon a general demur- 
rer. : 


8. The Declaration muſt be contra pacem. 


The declaration muſt be againſt the peace 

of the now, or late king, according to the 

fact. | | 

It muſt mention the cattle, or goods, to 

be of ſuch a price or value. 2 Lev. 230. 
| But 


=} 


But it is ſufficient, if it be in the writ, tho 
omitted in the declaration. R. 1 Sid. 1 50. 
This is, where the writ appears upon the re. 
cord, as in C. B. or by original in B. R. 
« This ſhall be aided after verdict, and upon 
a general demurrer, for it is only form. 
2 Cro. 148. L ; 


9. The. Declaration muſt ſhew a Property, or 


Poſſeſſion, in the Plaintiff. 


The plaintiff by his declaration, muſt al. 
ledge, that the property, or at leaſt the poſ. 


ſeſſion, of the lands or goods, &c. is in him; 
and therefore, if in treſpaſs, of the plaintif, 
or 518, is not inſerted, it is bad. R. 1, 
184. And it will be bad after verdict. R. 
Id. | 
Though it is, wherefore he broke the liſt 
of the plaintiff, and five loads of hay, there 
took, omitting 425, for it ſhall not be intend- 
ed the plaintiff's hay, though it ig in his 
cloſe, without being alledged. R. 2 Lev, 
I 56. 7 ; 

"If this had not been determined, I think 
it would not now receive ſuch a determins- 
LON. ; 

_ Treſpaſs by Dean and Chapter, for enter- 
ing the cloſe of the dean, is not good. K. 
Cro. El. 200. 

If, of the plaintiff's, or bis, be recited in 
the original, it is ſufficient, though omitted 
in the declaration. R. 1 Sid. 187, R. Lil. 


i * 
If the defendant by his plea, ſhews the 


oods to have been in poſſeſſion of the plain- 
tf, this aids the declaration. R. 1 Sid. 185. 
If the declaration alledges, that he broke 
and entered a cloſe, in the uſe and occupation 
of the plaintiff, it is well. 5 Com. Dig. 316. 
A declaration in treſpaſs, may alledge it to 
he committed, continuando from ſuch a day 
to ſuch a day. 2 Rol. 545. /. 15. And this 
in treſpaſs, quare clauſum, or domum fregit, 
as well as for ſpoiling his graſs, or cutting 
his corn. Or, for cutting down ſeveral acres 
of wood. Or, for meſne profits, and carry= 
ing away 500 loads of corn. And the contre 
nuando may be for any treſpaſs, which does 
not import repugnancy, though the act was 
not continued: As, for treſpaſs with his feet 
in walking, though it be the act of a man. 


Entering his cloſe, and killing his conies. 
Entering and hunting. And the continuanda 


may be alledged for ſeveral years, for ten, or 
twelve years, Cc. It may be to a day after 
the term began, if it be before the bill filed. 
But regularly, a continuando cannot be al- 
ledged in a treſpaſs, which has not continu- 
ance: As, for a ſingle act, as, in treſpaſs 
wherefore he cut his tree, took his horſe, &c. 
5 Com. Dig. 317. | | 
The continuando ought to be certain, and 
therefore continuando piſcation, without ſtat- 
ing the quantity and quality of the fiſh, is 
bad. R. after verdict by 3 J. Scroggs, cont. 
Vent. 329. 2 Jon. 109. 
Continuando to a day after the commence- 
ment of the action, and entire damages, is 
bad 


* 
_ = 
© 
= - 
- . « ” 
7 1 1 - 
— - — — Rt 
. Py nn — — — 2 - —_— RIBS 
: : —_——_—  —_— — — ENS — — 1 — > — _ — — —— — 
- 4 _ — - - rr 2 
— . ———-„2 2 — . T — eh S 5 
- at — — — 2 i 4 mg . — — — - — —— — r 2 — — Etc nn - — — n 9 1 e 8 - - — 
* — yo — —— — 8 — eos - . * ——— ane IR rr oe yon ̃ ¶ ꝗt .f! Eng Ee Ss 5 e = J — 1 1 A 
: ain — 0 —— 5 — bs - r ” 2 . 2 — 8 = 7 5 a — — _ * k * Mt * — : 
2 pang — 2 AS. 3 -» IF = 3 — * m . 4 7 8 hound 1 £ " * — 
— — * * 7 ** f * 12 rn s . — 1 C 5 2 — * o 
——᷑—ͤ——F— I IR ROE RG 8 * . ? — FA 2 8 . 4 1 A — n = = — wh . EST 8 — — 2 2 _ Di — - 9 4 \ = — 
— — — . — - ? — ; — f * g * 2 Edt bets 8 We 2 «7 4 8 * - - — - J * w _—_ * 3 + pp p . * — 1 ann — > — * 
J * 0 wy FEED __ * To & - — — txt. — e c TS” 2 I N 4 o I 7 3 "* 4 3 "Wax te ke —P = r WE _——— "SAC I os =. 2 " 22 1 
a — — ot bo 7 — Ine U wm as Turret * 3 —— 1 * "= * ies” 5 I, St Abt OE * 13" 8 þ 75 « . * r cr err +44 Dy oft W * * 5 o pd 5 ns —— 
— «1 _ N 5 $64 * 2 8 A " _ me hs + Ba * 2 — 5 - A C 9 — N * — Q FT Q at IP — — 
1 — > K N : —— — — — — > nn _— - y 7 a —.— 8 8 er a + .: "0 — = — = - 2 7 
— N n . tg, Leary ot Bo » 3 — 7 en i» 7 . 8 þ ? 4 þ 222 © OG” — 5 — 8 * * N — — 
8 23 7 r = 8 — „ = ag 7 a 5 "wt = ms EMT * jk — Fey — — Ine rt > = — — p £1 9 4 a w——_ _— 42.4 2 — ITT 58 
ING : — A — 4 2 ene = 2 — ts Ih — A＋ — — : . — A IE — : 1 
4 1 1 by as 5 7 * a=. i 2 5 y - 1 * 4 2 = n i” —_— h—"Y wy 2 — * — - 3 
ö WET 0 n * K — 2 1 re 1 "I IL * — e N may” TER _ = i” — rey — 0 5 ——— üw³³ — > — — 2 — „ r 
CO IE Eo - 1 : 0 — FEST << kg CET - WA E > — —_— 4 1 wh; . © — 
ww =_ a _— = —_—_ —_ > — — — — ; 1 N — 8 nine 5 = * 4 2 — — 8 8 by = = 
l _ X —— — my — 2 EY oy ts — + 2 4 l — —— _ 6225 
= 3 - * — 6g —— 2 — — 8 4 8 * * We 1 4 _— LOS. 2 hb cn WE l = ID — 3 FR - == 8 = - - = 
— — — GE * N — n ee 7 2 1 — — —_— - Jon 1 — — — 


2 5 
r 
Ti 11 
| 4 
4 q $ | 
__©$1:_ 
_ 
4 18 
„ 92 1 
„ , 4 

1 

9 J 
1 
[1 


yu noi, — — 
EET CIA — AS ge = Cy © IS * = 
ITT ISS CI UE i ae EEE WES, 
2 


= l — = 
* - 407 r r pr. . wy * 9 — 
= 9 n = — S 22 A 1 8 hn * 4 6 1 — ./. 9 o 
Wo» * = « 1 S 1 7 5 1 g p - 1 = — D 2 

ICE e, | 5 — oo rl ——— — — 

CES 4 4 SL 1 . — 2 _— = - : 2 I . rer 2 a N = \ 5 — 
« . * * % 4 8 2 > wi * —"——_ by 
of me x - {A Cr” . 22 — nk oi EN CIC RCs CS A NL A end At I Fe Set 6 Ie i. er Ep og LT OR 0 1 
— 2 - . - $ _ 2 2 ou e al — 8 Gee 
N 5 — ace — — —— >. ow. Des — — — — — — _ — a0 * 1 — . eg 
2 — — ——— —— " « — — * — ——— er I 2 9 ne; * - — 7 a 
1 * — — * 22 r $25.5 Te r — IE_—AY * 
Y Y 
F 
py 


| 
j 
þ 
HY 
| A. 
11 
| j p 
41 . 
BY 
175 0 
1 
18. 
of 


bed eſten verdick. D. 1 Vent. 104. Þþ 
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1 Vent. 264. e 
Continuance the treſpaſs aforeſaid, 4 


nerally i is good. 1 Sid. 224. 5 Mod. 17 


If the declaration is for one treſpaſs, which 
may, and another, which cannot be with 
continuando, the continuando of the treſpaſs 
aforeſaid, ſhall be reſtrained to the treſpaſ 
_- which may; after verdict. 5 Con, 

7 . 
6 of the treſpaſs, aol, Sc, 
which is expreſſed minus certe, ſhall be aided | 
after verdict. R. 1 Sid. 249. 80 a continu- 
endo to a day impoſſible, or after trial, 
5 Com. Dig. 317. 

The plaintiff may alledge the treſpaſs with 
a continuando, or that on divers days and 
times, between ſuch a day, and ſuch a day, 
F 

So the plaintiff may alledge a matter for 
aggravation of the treſpaſs, though an action 
ig not maintainable for it by itſelf : As, 
entry into his houſe, and oof of his wife 
and children, &c. though treſpaſs does not 
lie for this, by the huſband or father, with- 
out ſpecial damage. Salk. 642. 

Treſpaſſes on different days may be laid in 
one count, for breaking, &c. on ſuch a day, 
with a continuands ; and if there are more 
counts, the court, on application will reduce 
them to one. Bares, 360. 

But ſuch applications are ſeldom made, 
unleſs a Gaia is enormouſly, and un- 
neceflarily long. | 

10. Pleas 


8 8 
10. Pleas in Treſpaſs. 
Not Guilty. 
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To treſpaſs the defendant, may plead the 
general iſſue, Not Guilty. To treſpaſs, quare 
clauſum fregit, not guilty within fix years. 
| And to treſpaſs for aſſault, Sc. wichin four 
years, by virtue of the 21 Fac. 1. c. 16. . 

Though he was indicted and found guilty, 
or ſubmitted to a fine for the ſame treſpaſs. 
1 Rol. $63. J. 2. b 
And in treſpaſs for battery of his ſervant, 
per quod ſfervitium amiſit, generally, Not 


th Guilty, is a proper plea ; for he cannot juſ- 
id tify by molliter manus, &c. for this would 
7 not be a loſs of ſervice. 5 Com. Dig. 318. 

| But in battery, not guilty within fix years, 
"Of inſtead of four years, is bad, R. Mod. Ca. 
pn 40. Salk. 423. | 2 ae 
185 On not guilty pleaded, a freehold may be 
ile given in evidence. Andr. 18. 
of 
h- 11. In Diſcharge, 
9 Et A Releaſe. 
ore The defendant may plead ſpecially; and 
ace this in diſcharge, excuſe, or Juſtification. 

In diſcharge, he may plead a releaſe by the 
plaintiff, | 


If the action be by executors for goods of 
oo teltator, a releaſe by one of the execu- 
Tors. | = 


50, 


— 
— — — — 9 — — 
FRO SI” _» l 9 


— 3 


3 we 


— 
1 Las hi” — 


, * = 
n © l 
wo —— Caper cane int >... 


— 2 


0 * — 2 — 
= Bier => >. * 2 7 "IF" PR. 8 8 p- — 2 p * 3 
— 2 . * . h -—emt 
2 Gat LEN = ACS the; — 2 Ce? 4 RA ge, 
- 2 as i 7 2 2 
— — — * 1 — — 2 RE = = 


- a 3 "= — 
8 —!:!.: K— 8 
5 > er ; 
* 8 r = 


Fw 1 


So, if there are ſeveral defendants i in trel. 
paſs, a releaſe by the plaintiff to one ofthe 
defendants. 12 

Or in treſpaſs againſt B. he may plead that 
the treſpaſs was committed with A. and tho 
plaintiff releaſed to A.  abſque hoc, that 5 
was done by him alone. 5 Com. Di 

If the releaſe be u pon a day before HA tre. 
paſs alledged, he muſt traverſe the treſpai 


after. R. 4 Mod. 182. 


If a releaſe is pleaded, he need not plead, | 
Not Guilty to the vi et armis. 1 Brownl, 


"90. 


f a releaſe is pleaded, the defendadt muſt 
Wache that he was not guilty at any time 
after, and before bringing the action. Fort, 
359. 


A releaſe; in purſuance of an award, can- 


not be pleaded, if defendant is not party 
thereto, but it may be given in evidence in 
mitigation, of damages; and if the words are | 
general, the plaintiff ſhall not ſhew, that 
the cauſe of action was not included, Stra. 


646. 


12. Accord, or Arbitrament. 


The defendant may plead accord and ſatis 
fation. Or arbitrament. So an accord ot 
arbitrament, between the plaintiff and one 
defendant, if it is performed. So, ſatisfac- 


tion. 5 Com. Dig. 318. 


g \ : 
&47 1 5 
a. 1 * * 0 : þ 
F 
2 . ; 
[ g 
{ | 


Replication. 


To accord pleaded, the plaintiff may re- 
ply, nul tiel accord. Accord for another 
matter, with traverſe of the acceptance in 
ſatisfaction of this treſpaſs. 5 
That he is guilty after accord made. 
To arbitrament, the plaintiff may reply, 
zul tiel accord. Or, that no arbitrament was 
ever made. That the arbitrators were diſ- 
charged. 5 Com. Dig. 318. to the laſt 
point cites. CI. A. 180. Þ 

But I conceive in this caſe, the diſcharge 
muſt be ſhewn to have been by 4974 parties. 
| To treſpaſs with cattle, the defendant may 
plead, that the plaintiff diſtrained the cattle 
damage-feaſant, and impounded them. 
To this it is a good replication, that the cat- 
tle died in pound, before ſatisfaction. 5 Com. 
Dig. 318, ny I | 

But qu. if the plaintiff ſhould not ſhew, 
that the impounding was in, a pound overt, 
where the defendant might have fed them? 
It has been held not to be a good replica- 
Wtion, that the cattle eſcaped without the 
plaintiff's conſent, Per 3 F. 1 Salk, 348. 


I3. Recovery in another Action. 


The defendant may plead in bar, recovery, 
for the ſame treſpaſs, in another action. Vide 
pron, Div, IX. No. 1. | 
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14. Pleas in Excuſe or Juſt fication; 
To an Aſſault and Battery, Son Aſſault, 


In excuſe, or ;uſtification, of an aſſault or 
battery, the gefe ndant may plead Jon aſaul 
demeſne, or an aflault of her huſband, when 
the battery is by the wife, and that he de. 
fended him. 80, an aſſault by the plaintif, 
on defendant's wife, ſon, father, maſter, ot 
ſervant. 5 Com. Dig. 319. 
Ss the defendant may plead an aſſault upoi 
Him by the plaintiff, to take his dog, goodz 
c. or to intrude into his houſe, Sc. 2 Br 
Ent. 144. 

So he may plead ſen afſanl?, in treſpaſs, ſx 
wounding. Or in mayhem, tho' every aſſault 
is not ſufficient to maintain it. 


Replication. 


L 


To this plea the general replication 15, 0 
injuria ſua propria, &c. 

Or the plaintiff may reply, that be peace: 
ably arreſted the defendant, upon which It 
aſſaulted him, the plaintiff. So he may rep 
that the defendant would have aſſaulted th 
plaintiff's huſband, father, fon, &c. 5 Con. 
Dig. 319. | 

IM a ſervant juſtifies, for that plaintiff bur 

aſſaulted bis maſter, he, in defence of bi 
er, ſtruck the plaintiff, it is ill ; it ſhoul 
be, that the plaintiff would have beat his ms 
fier, if he had not interpoſed. Stra. 953 


15. 


* 


"TT Wy 
xo Molliter Manus impoſuit. 


The defendant may plead ht be gently laid 
lis bands on the plaintiff, to prevent miſchief : 
as, if two contend, that he gently laid his 
hands on them, to ſeparate them. 2 Bro. Ent, 
143- That he gently laid his hands upon the 
plaintiff (who aſſaulted another) to keep th 
peace. Id. 137, 8 | 

Molliter manus impoſuit, does not, as I 
conceive go to the juſtification of a wounding, 
or battery, unleſs the defendant can go far- 
ther in his plea, and ſhew that the plaintiff, 
after the molliter manus impoſuit, made an aſ- 
fault on the defendant, and he defended him- 
ſelf, when it becomes a ſpecial ſon aſſault. 
demeſne. Vide 5 Com. Dig. 320. * 

The defendant may plead that the plaintiff 
ſet a dog upon ſuch an one, and he gently 
laid his hands upon him to reſtrain him; 
2 Kol. 546. J. 40. That the defendant gent- 
ly laid his hands upon the plaintiff, to re- 
ſtrain him from pulling down his ſtall in a 
fair. Id. 3. 1. N 

Or, from taking or deſtroying his goods, 
Ec. Id. I. 10. From taking his dog, horle, 
Ec. Cl. A. 92. Bro. V. M. 486. From 
taking cattle, &c. in his cuſtody upon a diſ- 
treſs. 2 Kol. 549. /. 10. Or reſcuing them. 
2 Bro. Ent. 200. From reſcuing goods 
taken in execution, and he need not fay by 
the bailiff's command, R. 3 Lev. 113. 80 
to reſtrain him from diverting the defend- 
ant's water-courſe. 2 Rol. 547. I. 10. 
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So the defendant may plead, that he gently 
laid his hands upon the plaintiff, to remote 
him out of his houſe or cloſe. Luz. 143, 
But he ought to ſhew a previous requeſt t 
tue plaintiff to depart. And I conceive iti; 

_ ſufficient for the defendant to ſay he wg 
lawfully poſſeſſed of the houſe, &c. with. 
out ſhewing a title, tho' there are author. 
ties to the contrary. Vide Cro. Car. 38. 

The defendant may plead that he gently 

laid his hands on the plaintiff, that he might 
not go out of a tavern before he had paid his 
reckoning. Cl. Af. 100. _ 
. To reſtrain him from diſturbing a parſe 
at a funeral. R. 1 Med. 168. That he 
gently laid his hands upon him, to take him 
before a juſtice of peace for cheating at cards, 
R. 2 Rol. 540. J. 30. To arreſt him upona 
warrant of a juſtice of the peace. 2 Rl, 
A „ : 

So, if an officer, or any one in his aid, at- 
reſts upon proceſs of law. 

If there was actual force, he may juſliſy 
uſing actual force to remove, without a re- 
queſt to depart. R. Salk. 641. otherwile 
where only force in law. Semb. 14. wide 
„„ | 5 | | 
But a man cannot plead that he then 
ſtones moliter againſt a treſpaſſer to remove 
him, Sc. If he concludes and ſo he gent) 
made an aſſault, for laid his hands, &c. is wil 
be bad. 5 Com. Dig. 320. | 

A defendant cannot juſtify a- laying ot 
hands, becauſe the plaintiff would have ſtruck 
his horſe, Cc. without ſaying, chase e 
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faulted or beat. R. Lut. 148 3. But if he was 
in the act of ſtriking, I think this would 
amount to an aſſault, and that the defendant 
would be juſtified in the preventing him 
He cannot juſtify a molliter manus, to 
remove the plaintiff from the defendant's 
land, without ſaying he was upon it. R. Luz. 
14979. And I apprehend he ought io ſhew 
that the plaintiff was wrongfully upon the 
land, for he might have a right to be there, as 
in the uſe of a way, Sc. in which caſe, the 
defendant could not juſtify the removing, or 
even attempting to remove him. 

The defendant cannot juſtify the removing 
him from off an horſe, which he had bor- 
| rowed for two days, becauſe he went out of 
his way. R. 1 Brownl. 218. 2 Cro. 236. 

He cannot juſtify the battery of a ſervant, 
by which the plaintiff loſt his ſervice, by mo/- 
liter manus impoſuit. Lut. 1 Vide ante, 
No. 11. pee TA 55 

A battery cannot be juſtified by molliter 
manus on an arreſt only, but defendant muſt 
| ſhew reſiſtance, or an attempt to reſcue. Stra. 
1049. B. R. H. 298. 

But battery may be juſtified by molliter ma- 
nus, &c. in other caſes; as if plaintiff entered 
his houſe without his leave, and there diſ- 
turbed him, and becauſe he would not go 


out, therefore molliter, Sc. B. R. H. 358. 


Replication. 


may reply, that he did it of b/s ogon wrong. 
R 3 Tho, 


« 4 
bay pens oct 


To molliter manus impoſuit, the plaintiff 
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Tho. Ent. 422. And. "Ve aa to add 
without * uch cauſe as the de ffendant bath 
alledged. 

So to an outrageous battery the plaintif 
may reply, of bis own wrong, without thi; 
bat he gently laid bis bangs, Sc. Lut. 1436, 
Sin, 38. 7. 


16. Plea, Defence of bis Poſſeſſion. 


The defendant may plead to an action for 
an aſſault and battery, that it was in defence 
of his houſe ; for that is his caſtle. So in de- 
fence of his poſſeſſion. In defence of his 
dog, cattle, Sc. 5 Com. Dig, 320. But gu. 
if it is not to be underſtood by molliter manus 
impeſuit? Vide Lut. 1483. 

A man cannot juſtify a wounding in de- 
fence of his poſſeſſion, R. 2 Rol. 548. J. 35, 
Nor do I conceive he can juſtify a battery. 

He cannot juſtify a battery for diſturbance 
in the erection of a booth. 2 Rol. 548.1. 40. 
Nor for being in a park in the night, if he 
does not reſiſt or fly from the keeper. 11, 
J. 30. Nor in defence of his maſter's goods, 
. Powel, Lut. . 3. 


F 


17. Plea a an amicable Conteſt, 


To an action for an aſſault and battery, the 
defendant may plead that he wreſtled with the 
* for a wager, 5 Low, 8. 320. 


18, Pha 
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18. Plea of moderate Correction. 


To an action for. an aſſault and battery, 
the defendant may plead that the plaintiff 
was a lunatic, Ec. and he chaſtiſed him 
in order to bring him to ſound mind. That 
the plaintiff was bis ſcholar and he moder- 
ately corrected him. Or his ſervant, or his 
fon, Cc. 5 Com. Dig. 320. 

But it is no plea in treſpaſs for a battery 
that the defendant was a lunatic. 2 Rol. 547. 
J. 1. If he till continues a lunatic, will the 
law compel him to plead ? 


19. Plea of inevitable Neceſſity. 


The defendant may plead, that he did it 
through inevitable neceſſity againſt his will: 
as, that at a muſter, he (being a ſoldier) diſ- 
charged his muſket, and the plaintiff ſuddenly 
croſſed him, whereby he was inevitably. 
ſtruck, againſt bis will. 5 Com. Dig. 321. 
Vide poſt. No. 30. 
But the plea is not good, if it does not 
appear to the court that it was inevitable, with- 
out the defendant's default or negligence : as, 
if he ſays the plaintiff caſually had the gun 
diſcharged in his face. 5 Com. Dig. 321. So 
that A. aſſaulted him, and in lifting up his 
ſtick for his defence, he caſually ſtruck the 
plaintiff, - Ray, 423. ; 

In treſpaſs for an aſſault and battery, plea, 
that his horſe upon a fright ran againſt the 
plaintiff, who, upon being called to, would 
not go out of the way, is bad; for it does 
R 4 not 


4 _ _ " 5 = * to 
ws 4 — 
i * X — 1 a” 3 — y _—Y 
— 2 
=" wp 2 % — — — — 2 
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the firſt aſſault ; for if he juſtifies the battery, 


1 Rol. 393. Tho. Ent. 390. 


ble, ſaw the plaintiff break the peace, and 


[98-4 


not anſwer the battery. R. 4 Med. 403 putt 
So, a plea, that he ſhot an arrow at butts, any 
and - wounded the . arent his vill hav! 
21 H. 7. 28. a. Ray. and 
We treſpaſs upon land; plea, his the 6 dea 
fendant cut down his hedge, and the ing 
branches of the trees, iþſo motto, fell upon but 
the land of the plaintiff, is bad. Ray. 422. juſt 
Or fell into the river, whereby the water. pun 
courſe to the plaintiff 's mill was ſtopped. It 1 
Or, that in building his houſe, timber 100 in t 
inpito, fell upon the W of the plaintif- out 
Id. an 
| caſe 
20. Plea to an Aſealt, per quod Copſortiun er" 
&c. amiſit. 1 

To treſpaſs per guod conſortium, or ſerviti: he 
um amiſit, the defendant may plead, Nr or 
Guilty. Or, that the wife, or ſeryant made he 


it will be an 1 to the loſs of ſervice, 
&c. which is copſequential. Per 2 J. 


21. To F al e Os” 


By his own Authority, as an Oficer, Ge. 


To treſpaſs for falſe impriſonment, the 
defendant may plead, that he did it by vir- 
tue of his office: As, that he, being conſta- 


therefore he put him in the ſtocks. 5 Com. 
Dig. 321. Sed. gu. if he could juſtify the 
1 | l 
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putting him-in the ſtocks, unleſs he had not 
any other place of ſafe cuſtody ? He might 
have juſtified the taking him into cuſtody, 
and carrying him before a magiſtrate, to be 


ſe. dealt with according to law, and confin- 
he ing him a reaſonable time previous thereta, 
ol. but it does not ſeem to me, that he could 
2. juſtify inflicting an arbitrary, or indeed, any 
r. puniſoment upon the plaintiff. Vide infra. 

Ii. That, being conſtable, he put the plaintiff 
pf in the ſtocks for making Hue and cry, with- 
f. out cauſe. Bro. V. M. 479. For keeping 


an houſe of bad fame. Id. The two laſt 
caſes ſeem liable to the objection, I have 
made above. 

In 4 Com. Dig, 135. If the peace be broke 


in the view of a conſtable in the night, &c, 


tl he may impriſon the offenders in the ſtocks, 
Vot or other cuſtody. for a reaſonable time, until 
de he can bring them before a juſtice. Or, un- 
y, | til they find ſurety. For the laſt point he 
©, cites. H. P. C. 136. per Poph. 13. 


So, it hath been adjudged, that he may 

detain in the ſtocks, him who leaves an infant 
of two months old in a church. R. Mo. 

284. Cro. El. 287. Popb. 12. Sed vide 

| ſupra... ED 125 

hut a conſtable, (it hath been adjudged,) 
cannot impriſon, or put in the ſtocks, with- 


bo out bringing the perſon before a juſtice of 
3 peace. R. Sav. 98. Nor for longer time 
© than he can bring him before a juſtice. H. 
nd | | 


P. C. 927750 


By 
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By the fat. 7 Fac. r. 5 A n for 
oy" thing done by virtue of his office, may 
plead, Not Guilty. 

There is a peculiarity refpotitiin this fla. 
tute. It was made perpetual, by the 21 Far, 
c. 12. and yet by c. 28. of the ſame year, it 
is continued to the end of the next ſefſion, 
That continuance being a work of ſuperero. 
gation, or rather nugatory, and no act what. 
ever, having hy gs the former act, it te- 
mains in force. 

The defendant may plead, that be, being 
governor of the plantations, committed the 
Plaintiff, until he was brought to the court 
of oer and terminer. Ca. Parl. 25. 

The defendant may plead, that he impri- 
ſoned, to prevent apparent miſchief, which 
might enſue: As, to reſtrain the plaintiff, 
von ſane, from killing himſelf, or others, 
burning an houfe, or other miſchief, 2 Rk 
559. J. 35. Vide ante, No. 19. | 

That the plaintiff and another were fight- 
ing, and he reſtrained him from fighting, 

pntil the rage was over. 2 Rol. 559. J. 40. 
But the defendant cannot juſtify a reſtraint, 
Pe. they threatened to fight) to prevent 

„„ 

That * plaintiff was a cheat, and played 
with falfe dice, and the defendant took him 
to carry him before a juſtice of peace. Jen. 
8 3 a 
That the plaintiff would have left a child 
in the 2 and he, (che defendant, ) being 

| con⸗ 


conſtable of the pariſh, took him before a 
juſtice. 1 Leo. 327. N 
But, it is no plea, that he apprehended 
and detained him until he conſented to re- 
move a miſdemeanor, nuſance, Sc. R. Id. 
The defendant cannot juſtify by preſcription 
to impriſon for a day or two at diſcretion, if 
| any one bears himſelf contemptuouſly to- 
wards the bailiffs of the corporation. R. 
2 Leo. 34. EW „ 
That he, being conſtable, took away ſal- 
mon taken contrary to the fat, 1 El. c. 17. is 
not good, without the warrant of a juſtice 
of peace, R. 1 Sal-. 407. 


22. By Warrant of a Fuſtice of Peace. 


By flat. 7 Fac. c. 5. In an action againſt 
ajuſtice of the peace, mayor, bailiff, conſta- 
ble, Cc. for any thing done by virtue of 
their offices, or againſt any others in aid, or 
by command of ſuch officers, the defendant 
may plead, Not Guilty, and give the ſpecial 
matter in evidence. 4 | 

And therefore, if a man ſeiſes a gun, &c. 
of a perſon not qualified, by a juſtice's war- 
rant, he may plead, Not Guilty. Lut. 1506. 

If the defendant juſtifies, as judge, or of- 
| ficer, he muſt ſhew his authority. Ca. Parl. 


29. And that the matter was within his con- 


ufance or juriſdiction. id. 

If the defendant juſtifies an arreſt by com- 
mand of a juſtice, or mayor, he muſt ſhew 
3 , certain for what cauſe it was. R. 2 Cro. 
J, | | 


_ If 


—— — 


1 
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If he juſtifies by command of a FRE and 

' chapter, he muſt ſhew a precept, or warrant. 
EKR. Cartb. 74. 

An officer who joins i in a Jeſtigentton with 

a party who is not juſtifiable, {hall fail, 

Philips v. Biron, & al. 1 Stra. 409. 

When the party and officer join in a juſti 
fication, which is ill, as to one, judgment 
ſhall be againſt both. Smith v. Dr. Bouc bier, 
& al. 2 Stra. 993 3, 4. Middleton v. Price. 
2 Stra. 1184. 

By the „at. 24 Geo. 2. c. 44. 8 6. Adion 
is not to be brought againſt a conſtable act. 
ing under a warrant, unleſs he refuſes a copy 
ob. + 

By the ſame ſtatute, a month's notice is to 
be given of an intended action againſt a juſtice 

of | peace; and he may tender amends, in bar 
of the action, or pay Oy into court, 


FE: Ihe ftat, 25 


23. Juſtiſication by Proceſs. 
Vide ante Replevin, No. 23. 


The defendant may plead, that what he 
did was by meſne or judicial proceſs out of 
the king's court: As, upon a ca. ſa. after 
judgment in .. &: VE upon a 
feeri facias, or ca. ſa, after judgment in an 
inferior court. Or, upon meſne proceſs out 
of B. R. or C. B. Or an attachment of pri- 
vilege. 5 Com. Dig. 322. 

Or, by homine replegiando. Tut. 1430. 
Attachment, &c, out of chancery, Lev. Ent. 


191 


and 
nt, 
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191. Ons upon proceſs from a county pa- 


latine. But I take it for granted, the cap- 


tion muſt be within that county. 
So he may juſtify upon proceſs out of an 


inferior court of record. Tho. Ent. 342. 


Or, out of the court of Admiralty. 2 Lev, 
131. Or, of a county, or hundred court, 
Fe. Lev. Ent. 212. Tut. 1440. | 

Or, by command of the chef fuſtice to 
deliver him to the mar/bal according to cuſ- 
tom. 2 Rol. 5 58. J. 35. 

If the defendant juſtifies by a judicial pro- 


ceſs out of a ſuperior court, it is ſufficient 


to alledge the judgment, writ of ca. /a. and 
warrant thereon to the officer. And the of- 
ficer himſelf need not alledge the judgment, 
only the writ and warrant. R. 3 Lev. 20. 
1 Salk, 409. So, if by meſue proceſs out of 
a ſuperior court, it is ſufficient to alledge the 
writ to the ſheriff and warrant upon it. Vide 


ante, No. 2 23. 


It is ſufficient to ſhew a writ to the ſheriff, 
and a warrant to the defendant before the 
arreſt, though there was not an actual deli- 
very of the writ to the ſheriff before the ar- 
reſt, if the defendant had not notice of the 
non-delivery. 

But, if the juſtification is by meſne or ju- 
dicial proceſs out of an inferior court, he 
muit ſhew all the proceedings at large, re- 
gularly. 5 Cam. Dig. 322. And. therefore, 
if a good authority does not appear for hold- 
ing the court, it is bad. Id. 323. If he 
ſhews an authority. by patent 900 d 
tion, it is not good. Id. 
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80, K 6 Win was 8 upon which It 
uch proceedings were bad, that judgmen, he 0 
Sc. it was not ſufficient antiently. Lu. or p 
918. But now it is ſufficient. 5 Com, Di It 
323. So, if it does not appear, that 05 R.! 
cauſe of action aroſe within the juriſdiqia that 
of the inferior court, it is bad. And ther. 504 
fore, it muſt be alledged, at what place i I 
aroſe. Id. | gant 

And though the plaint there mentions it » WR R. 
be within the juriſdiction, it is not ſufficient, tha! 
R. 3 Lev. 243, 4: cont, Lut. 937. 8, D. 

if it does not appear, that the plaint was |. Wl ſuf 
vied, or the defendant impleaded ther. 2 
3 Lev. 404. Or, before whom the plain dir 
was levied. R. Luz. 1526. Or, in whit | 
county the court was. Id. Or, out d dat 
what court the proceſs iſſued. Tut. 1405 wh 
R. Salk. 517.- 

If he juſtifies treſpaſs until he paid, 11, 
10s. by proceſs of execution for 11 J. only, fol 
it is bad. R. 2 Mod. 177. If he alledges M 
a mandate by the court to B. to carry to the 
compter, B. muſt ſhew, that the party ws 105 
detained here; for that he took and detained 8 
bim generally, is not ſufficient, R. 1 Salk 2 
408, 

If he alledges an attachment out of an in- Ps 
ferior court, this does not juſtify the carrying > 
away goods. Mod. Ca. 71. 

If the defendant juſtifies by. proceſs out of 1 
the Admiralty, which recites it to be in 1 5 
maritime cauſe, the defendant need not aver, ? 


that the cauſe aroſe upon the high ſeas, 
R. 2 Lev. 131. # 


Fant 
If he juſtifies by proceſs of a court leet, 
he need not ſhew that it was held by grant, 
or preſcription. R. 1 Salk. 200. | 
If the defendant pleads a judgment in B. 


R. he muſt ſhew where B. R. then was, for 
that court is removeable. R. Cro. El. 


eit the defendant juſtifies by a ſheriff's war- 


ant, he muſt ſhew his warrant ſpecially. 
R. 4 Med. 378. The defendant muſt ſhew 


that the warrant was directed to him, for to 


D. without ſaying the aforeſaid D. is not 


ſufficient, Semb. Lut. 1465. That he is 


| an officer, to whom the warrant ought to be 


directed. R. Luft. 1404. 

If the defendant alledges a ſheriff's man- 
date to a bailiff of a franchiſe, he mult (ay it 
was ſealed. 2 Vent. 193. | 

If the ſheriff or officer himſelf, to whom 
proceſs is directed, juſtifies impriſonment by 
force of ſuch proceſs, he muſt ſhew the writ” 
to be returned. 5 Cam. Dig. 323. 

So, if he juſtifies by fer? facias, pluries 
replevin, or other proceſs returnable. R. x 
Salk. 410. But the bailiff of a franchiſe 
needs not. 2 Rol. 563. I. 25. Nor a bailiff 
who hath: a warrant from a ſheriff, or the 
party, or any other, who acts 1n aid of him. 
5 Com. Dig. 323. x 

So the ſheriff or principal officer, need not 
in replevin or alias; for they are not return- 
able. R. 1 Salk, 210. Nor where he pleads 
that the defendant was reſcued, whereby he 
could not make a return. 5 Com. Dig. 323. 

| - But 
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cery, but it muft be by attachment. R. 


liff's name in tbe blank, it is a bad warrant, 
arte , 


of a baſe court, in action of debt, and ſhews 


1184. 1 Will. 17. 


according to cuſtom, and although he does 


juriſdidion, (if it appears they were, 


- 


: } 
y 


"1456 1] 
But an officer cannot juſtify taking upoi 
an Habeas corpus, after a cepi returned, when 
the party is let to bail; but he ought to aid 
himſelf upon the bail. R. 2 Rol. 558. 1.2; 
So he cannot juſtify by an order of clan. 


1 A BF 7 ISS 
If a warrant on a capias hath two bailif 
names inſerted by the under-ſheriff, and 1 
blank left for a third, is ſealed, and ſent to 
plaintiff's attorney, who inſerts another bai. 


and no juſtification of the third bailiff who 
If the defendant juſtifies under a capras out 


that a plaint was levied, and ſuch proceedings 
were had, that a capras iſſued; it is well, with- 
out ſhewing that a ſummons iſſued before 
the capras. Id. 85. PE 

If the plaintiff in an action in an inferior 
court, and the officer jointly juſtify under a 
proceſs returnable at the next court, they 
muſt ſhew a return made; or the officer is 
a treſpaſſer ab initio, and the plaintiff by ' 
joining in the plea is equally affected. Stra. 


* 


In treſpaſs for taking goods, if the defend: 
ant juſtifies for that according to 1he cuſtom 
of a city, he levied a plaint, Sc. it is good, 
though he does not fay the court was held 


not aver that they were taken within the 


though, 


[97 1 


though he mentions only one ſheriff of Lon- 
[ lon. B. R. H. 298. „ 

In caſe againſt an officer for falſe impri- 
ſonment on 12 Geo. c. 29. ifhe pleads pro- 
ceſs of an inferior court, it is a ſufficient ex- 
| cuſe for him. Fort. 344. Vide tab. to 
Statutes tif, Arreſt No. 9 .. 3 

If defendant pleads an outlawry and war- 
rant, he muſt aver that the cap. utlagat. was 
filed and remained of record, and he muſt ſay 
prout patet per record. R. on Demurrer in 
C. B. and affirmed on Error in B. R. 1d. 
665 ca. ſa. on a judgment afterwards ſet 
alide for irregularity, is no juſtification to 
| the plaintiff; but, on an erroneous judgment 
it is. Stra. og. 


Lt 
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24. Plea to Treſpaſs for taking Cattle, or 


Goods * 
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Diſtreſs for Rent, Sc, 


| To treſpaſs for taking cattle, of goods, 
the defendant may plead that he took them 
as a diſtreſs for rent, ſervices, Sc. Or, for 
a rent-charge. Or, for tent reſerved upon a 
leaſe for life, or years. Or, for relief, 
amerciament, &c, Vide ante Pleadings in 
Replevin. 3 ; 

80 for toll. Lat. 1520. For toll, or ſtal- 
lage, in a fait, or market. 1d. 1499, 1517, 
So he may juſtify as an officer by the 
Vat. 1 Fac. c. 22. for ſearehing and ſeiz- 


ing leather not tanned. Luz, 181, 1403. 
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So as a game-keeper,” for ſeiſing the gu 
c. of a perſon not qualified. Lut. rg, ing 
For ſeiſing an heriot, Sc. due by cuſton. No 
Id. 13 10. Vin. Ent. 62. | FX 
Where the land is copyhold ; or due) 
tenure, or reſerved by a demiſe. 5 Com. Dy, chi 
324. 5 1 2 the 
If the defendant juſtifies as bailiff or ſe. 

| vant to another, when he is not fo, the pl. abl 
tiff may reply de ſon tort, &c. Cro. El. yy ] 
1 hot 

25. Plea Damage feaſant. oy 

The defendant may plead that the pa mo 
where, Sc. was his freehold, and he took the for 
cattle, &c. damage feaſant. That it was HMI anf 
freehold of B. and he took as his ſervant, H uſe 
cattle, Sc. damage feaſant. That B. ho 
ſeiſed, and demiſed to him for years, i Ver 
took damage feaſant. Lev. Ent. 209. 1 
So ILconceive it is ſufficient for the defe- hee; 
dant to ſay, that he was poſſeſſed of ſuch! and 
cloſe, &c. without ſhewing a title, and thi plat 
he took the cattle, &c. damage feaſant, th the 
there are ſome caſes cont. which by olle fen 
caſes are denied to be law. Poſſeſſion mul tne 
certainly be ſufficient, to juſtify taking i men 
damage feaſant, as well as for maintaining tiff 
action of treſpaſs. Vide, as to caſes, pr Wi 
cont. 5 Com. Dig. 324. 233 : 
The defendant may plead that the plain ma: 
uſed nets to fiſh in his ſeveral fiſhery, i 15 
which he took them damage feaſant, Cu 8 
Car. 228. ” 9 5 

5 But Se 


vs 
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But the defendant cannot juſtify deſtroy- 
ing the goods, Sc. found damage feaſant. 
Nor the cutting nets or oars to prevent * 

in his fiſhery. R. Id. 
| Nor cutting the wood of a ſeat erected in a 
church without licence, &c. tho' removed by 
the church=wardens. R. Noy: 108. 

But I apprehend a neceſſary and unavoid- 
| able cutting, to remove, may be juſtified. 

In treſpaſs for breaking and entring an 
houſe, and taking away goods, and converting 
them to his own uſe; if defendant pleads, 
| that he took them damage feaſant, and re- 
moved them to the pound, and left them 


for the plaintiff's uſe, it is bad; for it is no 


| anſwer to the converting them to his own 
| uſe. Fort. 381. As to the converſion he 
ſhould plead not guilty: yet qu. if the con- 
verſion 1s a treſpaſs ? 
In treſpaſs for impounding cattle, Fn 
| keeping tbem ſo cliſe that one died, not guilty, 
and juſtification damage feaſant; verdict for 
plaintiff on the firſt plea; for defendant on 
the ſecond ; there ſhall be judgment for de- 
fendant; for the juſtification covers the whole; 
the death of the beaſt being only grava- 
men, and need not be anſwered. The plain- 
tiff might have had caſe for the death. 2 
Will. 3 * 

Tbe plaintiff to a taking Jamage feaſant, 
may fay that the taking was in another place. 
R. 2 Cro. 141. 

So he may ſay that the defendant of bis own 


8. K. and without any ſuch cauſe, &c. took, 
. 
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286. Tor Prevention of Damage. 


The defendant may plead that he took to 
avoid damage otherwiſe inevitable: as, that 


he took out of the houſe to preſerve from fire 
Semb. 21 H. 7. 27. 6. That he chaſed catte 
damage feaſant with a dog. 5 Com. Dig. 314, 
But it muſt be a moderate chaſing. 


That he removed iron, &c. which the 
plaintiff had broken down his (the defend- 


ant's) fences with, and left upon his land. 0 
the land of the plaintiff, and had given hin 
notice thereof; for he need not take it 4. 
mage ' feaſant, and impound it. R. 2k, 


566. 4 35. | 
In ſuch a caſe as this, I do not apprehead 


any notice was neceſſary. 


But it is no plea, that he took for the ſafety 


of his goods, where the owner may have r. 


medy if they are deſtroyed : as, that he took 


corn ſevered for tithes, and carried them to 
the barn of the plaintiff, the parſon, to ſave 


them from the cattle going in the ſame clot, 


K. 21 H. 7. 27. 6. That he took the plain- 


tift's horſe going in the field for fear it ſhouid 


. be ſtolen. 1d. . Theſe are very antient calc, 
and I think now, on not guilty, and the fads 
proved, a plaintiff would at leaſt have bs 


own coſts to pay, ſuppoſing no real injuſ 


done by the defendant. 


27. Default of the Plaintiff l imſcl. 
The defendant may juſtify for the plain- 


tiff's own default: as, if the plaintiff * 
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his grain or money with thoſe of the defen- 
dant, he may juſtify taking the whole. 

Com. Dig. 32 5. Or, if the plaintiff takes 
an handful of grain from the defendant's, 
and mixes with his own, the defendant may 
take an handful of the plaintiff's, 2 Rol. 
566. J. 12. LY 1 
So, if before execution againſt A. he puts 
the goods of B. with his conſent amongſt his 
(As) by covin, that an action may be brought 
by B. for the taking, the bailiff may plead the 
fraud in excuſe. Per Lee, Ch. 2 Rol. Rip. 


393. 
28. Dęfeer of Fences, 


The defendant may plead that the plain- 
tif by preſcription ought to repair the fences 
between the cloſes of the plaintiff and de- 
fendant, and for want of repair, bis cattle 
eſcaped, and did the damagealledged, That 
the plaintiff ought to repair the fences be- 
tween his cloſe, and the highway, and for 
want thereof his cattle eſcaped out of the 
highway. Or, between his cloſe, and the 
place where the defendant hath common. 
That the plaintiff, or a ſtranger by his com- 
mand, threw down the fences, whereby the 
cattle eſcaped. 5 Com. Dig. 325. 

And it is ſufficient for the defendant to 
tay, that he was poſſeſſed of a cloſe, adjoining 
to the plaintiff's cloſe, without ſaying by 
what title, or for what term. R. Tel. 74. 

It is a good plea, that all occupiers opght 
to repair. Semb. 1 Salk, 357. 1 Vent. 97. 
Rey. 192. 
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| But it is not ſufficient to fy that the plain. 
tiff ought to repair, without ſhewing by what 


title, to wit, by preſcription, or otherwiſe 
R. Yel. 75, That by agreement the plain- 


tiff ought to repair ; for he may have re. 


medy upon his covenant. Per 3 FJ. Cn. 
El. 709. Sed qu. de hoc? | 
The defendant may juſtify entering, to te- 


. chaſe cattle that eſcaped for want of fence, 


2 Rol. 565. J. 35, 40. 
It is no plea, if he ſuffers his cattle to 
continue there after notice, tho' the fences 


are not in repair. Semb. 2 Leo. 93. Or if 


his cattle eſcape out of the highway into the 
plaintiff's land, becauſe there is no fence; 
if he is not bound to maintain it. 2 Bal 


$65. J. 47. 


The defendant cannot Indie a cuſtom to 
repair, but muſt preſcribe that ſuch an one 
ought. 1 Vent. 

It is no plea, that a foreſter, &c. entered 
to rechaſe deer, &c. that eſcaped by the 
plaintiff's neglect in maintaining the fence, 


Sc. for when they are out of the foreſt, park, 
Sc. the 3 9 is gone. R. Kelw. Zo. 


Manw. 106. 


Replication. 


To this dies the plaintiff may reply 4. 


fon tort, and traverſe the preſcription. Ro. 


621. 6. Or "a jon tort, and traverſe the 
want of repair. Vin. 999. (or 1113. Edit. 


1680.) or de ſon tort, and traverſe the eſcape 


modo et forma. R. Tut. 1358, 9. 0 
| | r 
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Or de ſon tort demeſue generally. Rafe. 
621. 4. But then he ſhould add the general 
traverſe, and without any ſuch cauſe, Sc. 

The plaintiff may reply that the fences 
were ſufficient, but the defendant's cattle 
were unruly, and threw them down, &c, 


| Vide Raſt. Id. 


29. Neceſſity. 
| The defendant may juſtify for unavoidable 
| neceflity : as, that he threw goods (being in 
a common barge upon the Thames, Sc.) into 
the water in a tempeſt, to ſave the paſſengers 
| lives. R. 2 Rol. 567, I. 5. R. 12 Co. 63. 
That he pulled down the houſe to extin- 
guiſh a fare. 12 Co. 63. Vide ante, No. 20. 


zo. Involuntary Accident. 


The defendant may plead, that it was not 
in his power to prevent it: as, that the cattle 
being in the road by the plaintiff's cloſe, here 
and there ſnatched, and againſt his will 
depaſtured, the plaintift's graſs or corn. 2 
Rol. 566. J. ult. bes 

That he chaſed ſheep mixed with his own, 
to a place where he might ſeparate them. 
Per Rede, 21 H. 7. 28. a. Lat. 13. 

An executor may plead that he took goods, 
mixt with the teſtator's goods, till he had 
knowledge of the miſtake. 21 H. 7. 28. a. 

But if a man draws his bow, ſhoots his 
arrow, and without intent wounds a man, 
treſpaſs lies. Id. 9 | 

The defendant may plead, that his dog 
chaſed the plaintiff's ſheep out of his (the 
. defendant's) 


en dent s) land, and * them agpaing 
his will, into the plaintiff's land. R. La- 


13, 119. 


That an horſe, being unruly, violenth 
carried the plough into the plaintiff” ; lu 
adjoining. Lat. 13. 

That trees were en down by the wind 
into the plaintiff's land, and he entered to re. 


move them, Id. 


Phat driving ſheep in the bigkwiy; they 
againſt his will, eſcaped into the Plaintiff 
land. Id. 


That fruit fell from his trees into ano. 


ther's land adjoining, and he picked it uy, 


Lat.' 120. 

But it is no plea, if the accident was by 
voluntary act, or negle& of the defendant: 
as, if a man lets a falcon go at a pheaſant in 
his own land, and purſues it into the land of 

another, treſpaſs lies. Lat. 13. 
If be cuts down a tree, which falls into 


the land of another, and he enters to remove 


it. 1d. 


31. To Treſpaſs pro Bonis cum Uxore ab- 
ductis. 


2 teeſpaſs for taking goods with the 
plaintiff's wife, the defendant may plead 
that ſhe was his wife. 2 Rol. 551. J. 10. 
That he took her by leave of her huſband. 
N. HU . 

But the defendant 8 plead ne wunquei 
Ecciuple, 2 Rol. 551. I. 5. 


32. To 


6, 


Ind 


T 1 © 


15. To Treſpaſs for Killing a Dog, &c. 


To treſpaſs for killing the plaintiff's dog, 
the defendant may plead, that the dog chafed 
the conies in his warren, &c. þ as 1 Sid. 
336. cont. 2 Rol. 567. J. 35. Or that he 
killed the deer in his park. 3 Lev. 28, 35. 

And, he need not ſay, that the plaintiff 
knew of the quality of the dog, to haunt the 
warren, &c. 2 Cro. 45, Or that there was 
a neceſſity to kill him, 1 Sid. 336. 3 Lev. 
28. „ 


The defendant may plead, that the plain . 


tiff 's maſtiff came into the defendant's court, 
to the terror of his family, and therefore, he 
killed it. R. Lut. 1494. Or faſtened upon 
his dog, and he could not otherwiſe part 
them. Adm. 1 Saund. 84. | 

But, if the defendant pleads, that the 
plaintiff's dog faſtened upon the defendant's 
dog, for which he killed it, he muſt ſhew 
that he could nat otherwiſe part them. R. 
1 Sid. 336. 1 Saund. 84. So, it is no plea, 
that the dog chaſed an hare into his land, and 
therefore he killed, or took it. R. 2 Cro. 
463. | 

So, if the plaintiff replies, that he chaſed 


contes, deer, Sc. in his own land, and the 


dog purſued into the park, &c. he muſt ſay 


he endeavoured to reſtrain him from going 
Into the park, Sc. R. 3 Lev. 28. | 


So, if treſpaſs be for taking a dog with a 
collar, it is no bar to ſay, he was courſing 


an 
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him away. K. 2 Cro. 463. 


| | 5 
- 33; To Treſpaſs, quare Clauſum fregit, 20 
. | in tl 
The Common Bar, Jon. 
| | = B 
To treſpaſs quare clauſum, aut domum fregi, repli 
Sc. the defendant may plead the common cann 
bar, viz. that the cloſe or houſe in the de- the 
claration mentioned, were the defendant's in t 
own freehold, Min. Ent. 961. (or 1077, he e 
Edit. 1680.) 14 A. 8. 24. b. | ther 
If the defendant pleads the common bar, [t 
he muſt name the lands, which are his free- | defe 
hold, otherwiſe, if the plaintiff hath lands D. 
in the ſame place, as well as the defendant, nerd 
the treſpaſs cannot be proved in the defend- Car 
ant's land, for it ſhall be intended in the 1 
plaintiff's land, and he ſhall not be put toa plac 
new aſſignment, until the defendant aſcer- {cri} 
tains another place by name. R. Dy. 21. 6. ent 
Yet, if treſpaſs is uare clauſum fregit in mul 
D. Sc. plea liberum tenementum, and iſſue Ge. 
thereon, it is ſufficient for the defendant to Nel. 
prove that he hath a freehold in D. Sal. I 
453+ : : con 
If it is guare clauſum vocat A. in D. he mo! 
mult prove title in a cloſe of the ſame name. Was 
. 5 oth 
If upon the common bar, there is a new I 
aſſignment, where it is not neceſſary, it will the 
be good by the ſtatute of Feofarl after verdid, tho 
R. I Brownl. 200. So, a new alignment for 
| may the 
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| may be made, though the defendant juſtifies 
in the former place. R. Salt. 453, 
To freehold pleaded, the plaintiff may 
| fay, that before the defendant had any thin 
in the place, A. being ſeiſed, leaſed to him. 
Jon. 352. eg 
But, if to a common bar, the plaintiff 
replies, that the place is ſuch, the defendant 
| cannot rejoin that it is the ſame place as in 
the bar; for the replication ſays, alias, than 
in the bar, and therefore, the plaintiff will 
be eſtopped to give evidence of a treſpaſs 
there. R. Gro. El. 492. | 
If . treſpaſs be for goods taken in D. the 
| defendant cannot plead the common bar, for 
D. is named only for a venue. R. upon ge- 
neral demurrer. Salk. 453. Mod. Ca. 117. 
Carth. 170. Bet 
If the defendant agrees in the name of the 
place, and varies in quantity, or other de- 
ſcription, the plaintiff cannot aſſign a differ- 
ent quantity to the place where, &c. but 
muſt ſay, there are two places of ſuch name, 
&c. and that the treſpaſs was in this. R. 
Tel. 166. Cro. El. 87. . 
If the defendant names a place, which 
contains the land in the declaration, and 
more, the plaintiff ſnall ſay, that the treſpaſs 
was in ſuch land, without anſwering to the 
other quantity. R. 27 H. 8. 22. 
If the declaration is in a market in B. if 
the defendant juſtifies in B. it is ſufficient, 
though he does not anſwer to the market; 
for it the place makes the juſtification bad, 
the plaintiff muſt ſhew it. R. 2 Jon. 207. 
I 


f 
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If the common bar is pleaded, the Plaintif 
may reply, that it is bis freehold, and join 
iſſue upon it. Aft. Ent. 504. for per 2 J. 


Hougbt. cont. 2 Uro. 594. He cannot tis. 
verſe that it is the defendant's freehold. 80 


by Levinz. Lut. * 1419. 27 H. 8. 22. 
6. 

Or may make a new alignment of the 
place, where the treſpaſs was done. 2 Ci. 
594: | 
If the writ is general, and the declaration 
for und. rods terre, by a new aſſignment 


he may ſay an acre. Vin. Rep. 65. Fot 


the new aſſignment is, as a new declaration; 
and to which defendant may, by leave of the 
court, plead ſeveral pleas. Z 

If the declaration is guare . Hegi 
a new aſſignment in a barn, Fc. is bad. 
4 Teo. 16. But quare domum fregit is ſuff- 
cient for a barn, Ge. 2 Leo. 185. 4 Lu, 
10. | 
The new affignment muſt aſcertain the 
place, and therefore two acres of land, or 


1 is bad. So, if it does not give 


2 name to the place, or the abuttals, it i 
had. And if it gives the abuttals, they mult 
be proved. 5 Com. Dig. 328. 

To a new aſſignment, the defendant at wha 
common law, might plead, Not Guilty, or 
Juſtify. 14 H. 8. 4. a. And now by leare 
of the court, by virtue of the fat. 4 4m 
c. 16. He may plead, Not Guilty, and as 
many juſtifications, as he thinks proper. 

The defendant may, (upon a new aſſigu- 
ment) juſtify for another cauſe than in his 


' barn. R. Mo. 540. 


i | To 
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To the new affignment, the defendant 
muſt plead, Not Guilty, or juſtify, for he 
cannot ſay, that the place aſſigned, and the 


in marg. R. Mo, 463. 


34. Licence. 


To clauſum fregit, the defendant may 
plead, entry by the plaintiff's licence. Win. 
Ent. 1099. And licence at a day before is 
ſufficient, without ſaying it continued ; for 


appear, Semb. Cart. 218. 
He may plead licence by the bailiff of the 
owner, and it will be aided after verdict. 
R. 2 Cro. 377. 
So an implied licence; as, entry, ad 
auxilium in puerperis ferend. $ Com. Dig. 


life for ſix days, before which time he could 
not remove. R. 2 Cro. 204. 
So, if A. licenſes B. to put trees, &c. 
in his garden, and afterwards ſells the gar- 
den to D. who continues them there without 
ſeiſure. Mod. Ca. 171. ide infra. | 
Or licence by law; as, that the houſe 
was a common tavern. in. Ent. 1087, 
1088, 1097. But it muſt be a peaceable 
entry, and for the purpoſe of making uſe of 
it as ſuch. 
That he entered to ſhew the ſheriff cattle 
upon a replevin. 2 Rol. 5 5 3. J. 12. Yige 
fot. No. 39. To view waſte. K 

| ut 


place in bar, are the ſame. R. Dy. 101. 5. 


it ſhall be intended, if the contrary does not | 


Continuance after the death of leſſee for 
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hut entry by licence of the plaintiff's yi, 
or ſervant, 18 not ſufficient. R. Cro, 7 
876. 
Nor entry to take his goods, or his fale 
that purſued a pheaſant there. R. 2 fal. 
567. J. 30. Vide poſi, No. 39. Nor entty u 
viſit his ſick daughter, being ſervant to the 
plaintiff. R. Id. I. 20. 5 
Or to demand his debt, if he does not (y 
that the owner was then there. R. Cro, E. 
- 070; 

; Boats licence will be determined by the 
ſale of the land wherein it was given. Pe 
Holt. Mod. Ca. 171. Sed vide ſupra. 
It is laid, per Rege, 21 H. 7. 28. 4. That 
licence by the plaintiff may be given in ei. 

dence upon Not Guilty. 


35. Tender of Amends. 


To an znvoluntary treſpaſs, the defendant 
may plead a tender of ſufficient amends. 
1 Bro. Ent. 332. . Tho. Ent. 204. 

By the flat. 21 Fac. c. 16. To treſpal 
guare clauſum jregit, the defendant, dil. 
_ claiming title to the land, and ſhewing it to 
be an involuntary treſpaſs, may plead tende 
at any time before the action brought. 

So to” a negligent treſpaſs by eſcape of 
cattle, Sc. 2 Rol. 570. J. 20. 

But tender after action brought is too late. 
So after a latitat ſued out; for the plaintif 
may by his replication aver that he ſued out 
a latitat, with intent to declare in tre 


paſs. R. Cro, Car. 264. 1 Rol. 538. . 9 
| 0 
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so to avowry for damage feaſant in reple- 
vin, tender muſt be pleaded before im- 
pounding, for it is not within the at. 21 
Fac. c. 16. which goes only to treſpaſs. 
R. Lut. 1590. EC 
Tender muſt be of a ſum certain ; for the 
defendant is a wrong-doer. Salk, 686. 

To a voluntary treſpaſs, tender before ac- 
tion brought is no plea: as, for putting 
cattle in the plaintiff's cloſe. Or for break - 
ing his hedges, &c. 5 Com. Dig. 329. 

To treſpaſs by miſtake, tender before ac- 
tion is no plea ; for, if the act was voluntary, 
it cannot be known whether it was by miſ- 
take, or how intended : as, that he cut down 
the plaintiff's graſs by miſtake for his own. 
R. 3 Lev. 37. | | | 
In treſpaſs for taking away goods, the de- 
fendant pleaded tender of amends, and on 
demurrer, judgment was given for the plain- 
tiff, the 21 Fac. 1. c. 16. giving ſuch plea 
only in the caſe of an involuntary treſpaſs, 
with a diſclaimer, and ſo is. 2 Rol. Abr. 


570. 
Replication. 
To tender of amends, the plaintiff may 


reply, That he did not tender. Tho. Ent. 


zog. Or, that the amends were not ſuffi- 
cient, | 


36. Public Good. 


The defendant may juſtify a private tref- 
paſs for the public good: As, entering the 
plaintiff's. 


f LES * 9 2 
9 


4 
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. plant s cloſe, to make a bulwark in de. He 
| ps of the king and kingdom. 21 H. 9, wron 
27. 6. Pulling down an houſe to fave other Il. 5 
from fire. Id. & 2 Rol. 566. 2 2. To remore mage 
a nuſance. Salk. 458. 1d. J. 
So an entry upon freſh ſuit of a felon, c Bu 
goods ſtolen. Or to make a diſtreſs, 5 Con, horſe 
Dig. 329. other 
But he cannot jane entering a cloſe, oi 
digging up the ſoil, to hunt or take a fox, 
badger, Ce. though it be for the public 
good. Nor entry to take his goods, which Th 
a treſpaſſer carried to B's houſe, Or 1 ſecur 
ſearch for goods ſtolen, in another's land. bas 2 
B putti 
| 504. 
37. Prevention of Damage to himſelf. na 
| : alters 
The defendant may juſtify for removal of Wii: cut 
a treſpaſs from himſelf, though damage made 
thereby happens to another: As, if A. eres Wl TI 
a dam, wall, Sc. upon his ſoil, and the and 
| foil of B. if B. throws down the wall upon great 
his ſoil, it will be well, though thereby the If 
whole wall, Sc. upon the ſoil of 4 alſo WW houſ, 
falls. R. Cro. El. 269. tor 1 
But I muſt here obſerve, he will ſcarcely . 25 
be able to juſtify it, if he ſaw the wall be- If 
gun, and permitted it to be completed, land, 
without objection; for I conceive that . 
amounts to a /:cence, and he ought not aftet- O 
wards to attempt to meddle with the wall. allet. 
The defendant may enter the land of ano- puts 
ther, to remove a nuſance there to himſclf. Neann 
2 Rol. 565.1. 50. | : of 
| 0 
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He may break an houſe where he' is 


C- | 
7. wrong fully impriſoned, to make his eſcape. 
ti Id. 66. J. 5. He may chaſe cattle 4a 


nage feoſant with a dog to remove them. 
Id. I. 20. 


horſe, to fly from the aſſault of B. and 
others. Ray. on " 


38. Uſing or fecurin g Bis Property. | 


The defendant may juſtify an act for the 
ſecurity of his eſtate, or intereſt : as, if he 
has a fiſhery in another's ſoil, he may juſtify 
putting pales, or other things there. 2 Rol. 


juſtify the taking them again, tho' there is an 
alteration in the form: As, if timber taken 
is cut into boards. R. Mo. 19, If cloth is 
made into cloaths. Mo. 20. 1 

This was a ſubject of curious ſpeculation 


the and of ſubtle diſquiſition, attended with 
pon great niceties, in the Roman law. 5 
the If a man has goods, timber, &c. in an 


houſe or upon the land of another, his execu- 
tor may juſtify the taking. 2 Rol. 564. 


cely . 25. * ELD 

be⸗ It a treſpaſſer puts the goods upon his own 
- land, the owner may enter to take them. 2 
that 


Rel. 56 5. J. ult. 2 Rol. 56. 85 
Otherwiſe, if a tenant in common takes 
all the goods which he has in common, and 
puts them on his ſeparate land, the other 
cannot enter his ſeparate land to retake them, 


tho' he may may retake his part, where he 
Yor. It | can 


But it is no plea that he took the plaintiff's 


564. J. 27. If A. takes B.'s goods, B. may 


7 


— 


1 274 1 


can do it without a treſpaſs, R. 2 Rel. 566, 
. O. ; | a 
The vendee of goods, timber, &c. may 
juſtify an entry to take them. Id. 30). 
J. 40. 6 N £30 
The owner of a water- pipe by grant, ot 
preſcription, &c. may juſtify entering int 
the land, where it lies, to repair it. I. 
„3 1 

A forefter may juſtify entering into land, 
next the foreſt, by preſcription to re-chace deer 
to the foreſt. R. 13 H. 7. 16. 


If goods are ſtolen and left in B.'s houſt, 
the owner may enter to take them. 2 Rd, 
55. J. 6. | 

A ſheriff or his officer may enter wher 
the door is open, to levy execution ũpon the 
goods there. R. Cro. El. 759. | 

A. may juſtify entering the houſe of ) 
then there, to demand his debt of him. 5 Com 
Dig. 330. > 

But if A.'s goods are in B.'s houſe 0 
land, without his own act, A. cannot juli 
entering to take them, without B.'s licence, 
Id. Tho' he has licence from B.'s wife in 
his abſence. Id. Bo 
This is the law, but I have great pleaſur 
in faying, that in ſuch caſes, a plaintif 

would not meet with any encouragement 
He would at all events have his own coſts b 


pay. Ae 
If the defendant hath a right to dig and 
take clay, Sc. as tenant, he cannot take Fe 
89 * 


tas] 
dug by another, tho' no tenant. R. Cro. El. 
1 man cannot take his goods, where they 
are ſubſtantially altered, as if timber is uſed 
to build an houſe. Mo. 20. Vide ſupra. 
I conceive notwithſtanding the abhorrence 
our anceſtors had to the civil law, that this 
doctrine, as well as many others, was taken 
from that moſt excellent code; | 
I nut be guilty of a digreſſion, but I tru 
the reader will excuſe me, It was certainly 
a maxim of the civil law, under the Empe- 
rors, that the will of the ſovereign, was the 
law of the land: and I believe that was the 
principal reaſon why our hardy anceſtors, ob- 
jected ſo ſtrenuouſly, to the introduction of 
the civil law, into this country. The con- 
ſtitution of England hath been ſince undef- 
ſtood, and defined. I may boldy affert, with- 
out fear of contradiction from the le.rned, 
that this is a fundamental maxim, not only 
in all other nations, but in this alſo. The 
queſtion is, who is here the ſovereign, or 
where does the ſovereign power of the ſtate 
reſide? I anſwer, hot in the king. Not in 
the perſon whom we addreſs, upon every o 
caſion, as our ſoverezgn. The king, as ſuch, 
is the executive magiſtrate of the ſtate. The 
ſovereign power, i. e. that of enacting laws, 
to bind the ſtate, is veſted in, he King, lords, 
and commons, in parliament aſſembled; i. e. 
when they meet in their /egi/lative capacity, 
to repeal, or amend, old laws, or to make 
new ones: then the king is one of the three 
eſtates of the realm, poſſeſſed of a power to 
1 aſſent 


„ 


aſſent to, or diſſent from, the repeal, or al. 
teration of old laws, and the paſſing of ney 
ones. e et 2 e 
But the king, of his own will merely, can. 
not alter, or repeal any exiſting law, He 
cannot diſpenſe with the execution of, ot 
obedience to any law in force. He cannot 
make any new law. Ergo, in this reſped, 
our anceſtors were much miſtaken, 

I have taken up this ſubject, upon a ſup. 
poſition, that the maxim of the civil lay, 
was, according to many writers, the reaſon 
why our anceſtors ſo ſtrenuouſly refiſted, the 
introduction of that law. But I con. 
ceive there was a much ſtronger reaſon, why 
our anceſtors objected to it, (tho' we haue 
borrowed much from that code;) which was, 
that if the civil law had been introduced in 
its full extent, the people of this country 
would have loſt, the ineſtimable trial by jury, 
and, conſequently the vivg voce examination 
of witneſſes : the beſt adapted for the dil- 
covery of truth that ever was known. 

Was I to deſcant at large, upon the infinite 
ſuperiority of a viva voce examination of 
witneſſes, in an open court of juſtice, in the 
preſence of many ſpectators, and where que- 
ſions are unlimited, and the contenance, 
actions, and geſtures of witneſſes, expoſed to 
public view, to a cold, methodical, and in- 
fipid examination of witneſſes, in a private 
room, with but few preſent, upon written 
interrogatories, previouſly prepared, I might 
write a volume, 1 
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It is, in intricate caſes, morally impoſſible ta 
prepare interrogatories in chief, and for acroſs 
examination, to anſwer the purpoſe. No- 
thing can be a ſtronger proof than the very 
great number of queſtions, as to matters of 


4, which the courts of equity have ſent to 


the courts of law, to. be aſcertained by a 
jury, before whoſe tribunal only, a viva voce 
examination of witneſſes can be had. I think 
this digreſſion is a tribute I owe to the laws 
of my country. 


39. T itle with Colour, to the Plaintiff. : 
When Colour ſhall be given. 


The defendant may plead title in himſelf 
by deſcent, fine, feoffment, deviſe, &c. and 
give colour to the plaintiff, Colour is a 
feigned title given by the defendant to the 
plaintiff in aſſiſe, treſpaſs, Sc. when the 
defendant would refer his title to the court 
without ſending it to /ay gens *; for without 
ſuch colour his plea will amount to the ge- 
neral iſſue. And colour muſt be always given, 
when the defendant's plea ges only to the 
poſſeſſion ; for, notwithſtanding a right may 
remain in the plaintiff : As, if the defend- 
ant pleads a deſcent. So, if the defendant 
pleads that A. was ſeiſed in fee, or of the 


freehold, and he as ſervant and by his com- 


mand entered ; for the plaintiff may have 


i. e To a jury, 


TT a right 


— or — 
— 


— 
3 
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a right by leaſe for years or otherwiſe, 5 Com, 
Di 5 330. IS | | 

f the defendant pleads that the good 
were waived in his manor, or fold in market 
overt, being ſtolen by ſome perſon unknown, he 
ſhall give colour; for that unknown perhaps 
was the plaintiff. 10 Co. 90. 6. 
But when the defendant's plea, bars the 
plaintiff's right and property, no colour is 
neceſſary: As, if the defendant pleads a col- 
lateral waranty, aud relies upon it. 1. a. 
Or an eſtoppel, or fine with proclamations, 
4d. Or an act of parliament; for in theſe 
caſes the plaintiff will be barred, tho' he 
had a right before, Id. 5. So, if thepla 
bars the plaintiff and his blood for ever. 14, 

So, if the plea goes to the plaintiff's right 
or property: As, if the defendant pleads 
that 4. was poſſeſſed of goods, and fold them 
in market overt, there needs no colour; for 
the plea avoids the plaintiff's property. 1d. 
Or, that A. was poſſeſſed, and B. ftole and 
waived them in his manor. Id. That the 
goods were wreck. IA. | | 

That they wers tithes ſevered from the 
nine parts, for this takes away the property 
of every other. R. Id. 91. a. 

So, that A, enfeoffed B. and he as his ſer- 
vant entered; for when he ſhews how A. 
who had the fee or freehold, was intitled, 
the right ſhall not be intended in the plain- 
tif. 14 8. | | | 
If the plea is to the writ, or action of the 
writ, colour is not neceſſary. Id. 91. a. So, 
where the defendant admits that plaintiff 


I had 
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had an eſtate, which is now defeated by con- 
dition, entry, Sc. 5 Com. Dig. 331. _ 

In treſpaſs, if plaintiff declares on his poſ- 
ſeſñion, and defendant makes title, and gives 
colour, and plaintiff replies de injuria, Ec. 
and traverſes defendant's title, it is ſuffi- 
cient; for he need not reply a title, poſſeſſion 
being enough againſt a wrong -· doer. Stra. 


1238. 
40. What Colour ſhall be good. 


Every colour muſt be matter of law which 
does not lie in the knowledge of lay gens : 
As, a claim by colour of a charter of feoff- 
ment by which nothing paſſed, &c. 10 Co. 
91. 6. 2 Cro. 122: | | 
By a grant of a reverfion to which there was 
no attornment, 2 Cro. 122. So it muſt be 
a matter which would be a good title if it 
was real, 10 Co. 91. 6. 1 
But default of colour is form only, and 
aided upon general demurrer. 10 Co. 95. 4. 
R. 2 Cro. 2298 | 

I ſhall ſay no more about colour than to 
ſay, it being only a matter of form, it is now 
ſeldom introduced into the plea, and that no 
gentleman at the bar, would demur ſpecially 


. 


tor want of colour, 


41. Other Fuſtifications. 


The defendant may juſtify treſpaſs guare 
clauſum fregit by entry to execute proceſs. 
| Or, to make a diſtreſs. To make uſe of his 

535 T 4 way. 


4 


way. Lut. 1427. In the highway. . 
' 1004. To uſe his common. To make per. 
ambulation. Co. Ent. 651. 6. To take his 
corn, cattle, Sc. To repair his houſe, w. 
ter-courſe, Sc. To remove a nuſance. © 
To fith in his ſeveral or free fiſhery. Hari 
407. So the defendant may juſtify, by the 
command of another defendant who pleads 
not guilty ; for his plea ſhall not take aa 
from his ſervant his juſtification. R. 2 My 
Pal | : 

| 70 treſpaſs quare clauſum fregit by B. the 
defendant may plead in bar a recovery by 
himſelf in ejectment againſt the plaintiff, R 
1 Leo. 313. 3 Leo. 194. Or a recovery ot 
bar in another action for the ſame treſpak, 
Vide Action, Div. IX. No. 1. &c. 

Tf the defendant juſtifies by title to a nn. 
nor, houſe, Sc. it is not ſufficient to ſx, 
whereof the place in which, &c. is parcel, with: 
out ſaying it was at the time of the ſuppoſl 
treſpaſs. | 5 

If the locus in quo, in treſpaſs quare clat- 
ſum fregit, &c. is the inheritance of the crown, 
(as Vindſor great park,) defendant, on not 
guilty pleaded, cannot give in evidence, th 
it was a common highway. Ducheſs j 
Marlborough v. Grey, M. 1728. Bunb. 259. 
Nor do I conceive in any caſe where the in- 
heritance is in a private perſon. 

I had ſome thoughts of giving the pro- 
ceedings in waſte ; but as the action is, nov, 
ſeldom uſed, an action on the caſe in nature 
of an action of waſte being ſubſtituted in its 
place, I ſhall proceed to ſome ——— 
"UH . an 


and 
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and con ſequently more uſeful titles. As to 


WW afte, Vide 5 Com. Dig. 342. 
WA IL. E S. 


by Wales. | 
1. Part of the Dominion of England. 


According to Lord Coke, Wales was al- 
ways feudatory to the kingdom of England. 


| 2 Inſt. 195. 4 Infl. 239. But I conceive his 


lordſhip was a better lawyer than hiſtorian, 


| as, if I am not much miſtaken, it was ori- 


ginally a free and independent ſtate; before 
England was wholly under one ſovereign. 

it is ſaid per Coke, to be held of the 
crown of England, but not parcel. V. 1 Rol. 
246,7. 2 Rol. 29. And therefore, it is ſaid, 
the kings of Wales did homage, and ſwore 


| fealty to H. 2. and King Fohn. Brad. Hiſt. 


299, 330, 480. So to H. 3. Brad. 663. 
And 11 Ed. 1. upon the conqueſt of Lleu- 

ellin Prince or King of Wales, that principa- 

lity became a part of the dominion of the 


realm of England. 2 Inſt. 195. 4 Inſt.239. 
And by the flat. Wallig 12 Ed. 1. It was 
| annexed and united to the crown of Eng- 
| land, tanguam partem corporis ejuſdem. * 


4 Inſt. 240. I Yau. 100, 400. 2 Rol. 29. 
2 Mod. Ca. 140. And by the flat. 27 H. 8. 
c. 26. reciting that it was always incorpo- 
+ This Statute reminds one of the Fable of the Painter and 
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rated and united, it is enacted, that the do. 
minion of Vales ſhall continue for ever in. 
corporated, united, and annexed to the realm 
of Englang. "ory 1 
Vet, if the fat. of Waliz,made at Rutlant 
12 Ed. I. was not an adt of parliament, (x 
it feems that it was not) the incorporation 
made thereby was only an union, jure fey. 
dali, & non jure propreetat'. Vau. 414. 

A few lines of hiſtory will ſatisfy any one, 
as to the idle pretence of Wales, being a par 
of the dominions of the crown of England, 

Vade Caradec's hiſtory of Wales, engliſhed 
by Dr. Powell, and augmented by V. Wyn, 
fellow of Jeſus College, Oxon. Lond. 1774 
P: 300 Se. 


— — 7 T — = 
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2. Subjef to its Laws. 
Maler, before the union with England 
was governed by its own proper laws, 


Jau. 300, 399. Cro. Car. 247. Jon. 253 
But by the ſtat. of Rutland, 12 Ed. 1. The 


people in Hates if it be named, but not 
otherwiſe. Vau. 300, 400, 415. 

And now by the fat. 27 H. 8. c. 26. Al 
in Wales ſhall have and inherit all liberties, 
rights, privileges, and Jaws, in this realm, 
and all other his majeſty's dominions, 35 all 


other his majeſty's natural born * 
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And ſhall be inheritable to manors, lands, 
e. in Yates, in the ſame manner and after 
Je form of the Engliſb laws, without divi- 
Gon or partition, and not after any tenure or 
Form of Welſh laws and cuſtoms. And that 
the laws and ſtatutes of this realm, and no 
)ther, ſhall be had, uſed and executed in 
the ſaid dominion of Wales, in like manner, 
as in this realm, or as by this act ſhall be 
further eſtabliſhed, _ 

And therefore, the ſtatutes, then made or 
afterwards to be made, are all introduced in- 
to ales. FVau.g1s. 


3. Wales Hall have its proper Counties. 
By the fat. Valliæ, 12 Ed. x. There 


ere {ix counties erected in Wales, vix. 
Angleſea, Car narvon, Merioneth, Flint, 
Carmartben, and Cardigan. 4 Inft. 239. 
ut the ar. 34 H. 8. c. 26. mentions Glia- 
organ and Pembroke, allo, as antient coun- 

* . 
The marches of Wales were lordſhips lying 
between the counties of England and Wales, 

nd not in any county. Vau. 415. 
By the Hat. 27 H. 8. c. 26. and 34 H. 8. 
c. 26. Wales was divided into 12 counties, 
Por ſeveral Jordſbips marches, were annexed 
o divers ſhires in England, and ſeveral to 
counties of Wales, (viz. to Salop, . Hereford, 
and Glouceſter in England, and to Glamor- 
gen, Carmarthen, Pembroke, Cardigan, and 
Aertoneth in Wales) and the reſidue were 
frefied into five new counties, vis. Mon- 
| mouth, 
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mouth; Brecknock, Ragnor, Montgomery, ni and 
Denbigh, of which Monmouth was annere 
to the realm of England, and the _ oe 
to the dominion ot Wales. 


II. V. bat Proceſs goes to Wales, out of th 
Courts of Weſtminſter. 


1. M. andatory V. rits. 


To all the dominions acquired to the crom 
of England, ſome of the king's writs run: 
As, mandatory writs out of chancery. Va 
401. Writs of ſafe- conduct of protettion, 
Id. Ne exeat regnum. 80 a writ of ena. 
Id. 402. 

| So a certiorari lies to the jultices of the 
grand ſeſſions in Wales, to remove an indif- 
ment for felony to B. R. 5 Com. Dig. bin 
Vide poſt. Div. IV. So an habeas corpus b 
remove a perſon indicted there. R. 2 Mul 
Ca. 137. 


2. A Utlagatum. 


A capias e always goes directed i 
the ſheriffs of Wales; for it is in the natur 
of a mandatory writ. Yau, 397, 414. 

By the fat. 1 Ed. 6. c. 10. All writs d 
| ſpecial capias utlagatum, ſingle capias ut ici. 
tum, non moleſtandum, and all other po 
for or againſt any perſon outlawed, may be 
directed to the ſheriff of any of the count 


in ales. 
III. Whit 


and 


60. v. Thomas & al. 


pro & con. 


11 


ur What Proceſ does not go thither. 


The union of Wales to the kingdom of 
England, by the fiat. Walliæ, 12 Ed. 1. or 
by the fat. 27 H. 8. c. 26. does not ſubject 
JVales, to the juriſdiction of the courts of 
England. Yau. 400, 415. 5 

And therefore, generally, Breve domini 
regis non currit in Wallid. Vide Lampiey 
1 WA 193... 

An original writ in a real action does not 
run in Wales. Vau. 417. And though real 
actions for a ſeigniory, lands, church, Ge. 
in the marches of Wales, were brought and 


tried in an adjoining county, before the far. 


27 H. 8. c. 26. Yet, fince that ſtatute they 
are not uſed. Yau. 417. Vide poſt. Div. 


IV, 


An appeal does not lie in a cone Ot to 
Wales, for a murder committed in Wales, R. 
Gro. Car. 247. | | 

An indictment in Hales for felony in the 


lame county, ſhall not be removed by certio- 
rari, to be tried in the county adjoining. Vide 


5 Com, Dig. 628. who cites authorities, 
n. Vide ante, Dev. I. Noo te 
Vige 2 Mod. Ca. 136. to 145. . 

A perſon indicted for murder in Wales, 


| may be removed by habeas corpus, and tried 
in the next Egli 


county. 5. Com. Dig. 
BY Vide poſt, Div. IV. alſo 1 Will. 193, 
Judicial proceſs, as a'capras ad ſatisfaci- 
endum, or fieri facias, upon a.judgment, does 
| not 


0 
* 


T6 7 


not go to a ſheriff in Wales, Though it he 
upon a judgment in B. R. Nor a ſcire fav 
upon a judgment againſt an heir and tert. 
wants. Nor a ſcire facias againſt bail, wh 
live in Wales. Nor a teftatum ſcire facin, 
Vide 5 Com. Dig 628. who cites vario 
authorities, pro & can. 
If a defendant dies after a judgment again 
him in Wales, and A. takes adminiftratio 
to him in London, the judgment in Wal 
ſhall not be removed by certiorari to B. 
or C. B. to enable the plaintiff to take 
ſcire facias out of the ſuperior court, againl 
the adminiſtrator. R. Cro. Car. 34. 
But, in this caſe, the party is not without 
remedy; for, he may bring an action in ay 
of the courts at Weſtminſter, upon the Judg- 
ment. x | 
Breve domint regis de latitat nin currit i 
Wallis, argued in Lampley v. Thomas, ad 
adjudged in Jones v. Fones. 1 Will. 193, 


TV. Trials for Lands, &c, in Wales. 


Real actions for a ſeigniory or barony 
within the marches of Val s, ſhall be brought 
and tried in the copnty within England, net 
to ſuch ſeigniory of barony. Pau. 4% 
Vide attien, Div. XII. No. 2. And this ſeem that 
founded upon an antient ſtatute now lol. pale 
Vau. 404. | | * [up] 
By the fer. 26 H. 8. c. 6. juſtices of peat ma) 
and goal- delivery, in counties adjoining “ Wit 
Waks, may hear, &c. all felonies, (and thei pert 


acceſſaries,) committed in ales. And t ©: 
| | | ; 
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3. not repealed by the far. 34 & 35 H. 8. c. 
20. That judges of Vales may hold pleas of 


the crown, and ſhall inquire, Sc. of all cri- 
| minal offences committed within their limits; 


for the king hath a concurrent juriſdiction. 


2 Mod. Ca. 145. 


And therefore, a perſon indicted there 


for murder, after a zolle projequ: upon the 
inditment there, was removed by habeas 
corpus to Hereford, and there indicted, and 
tried, and convicted, and, after judgment 
againſt him in B. R. executed. R. 2 Mod. 
Ca. 136 C145. The King v. Ortbos and 
lon, | 

The no/le proſequi upon the firſt indictment, 
was to avoid a trial in ales. | 


[ have ſtated this, becauſe in that caſe, ſo. 


it was: But, I truſt, will never be drawa 
into precedent. | | 
la God's name, let the party et joy the benefit 
of the nolle proſegui; not for his own ſake, but 
for the lake of all the ſubjects of the ſtate, for 
the ſake of juſtice and honour, for the ſake 
of our laws and conſtitution, which hav- 
ing veſted in the king an authority, to dele- 
gate to a law officer of the crown, a power to 
lay, in a criminal caſe, the king will not 


proſecute; and the officer having exereiſed 


that authority, the law does, and mult fup- 
pole the king's will is irrevocable; the party 
luppoſes ſo; and diſmiſſes his witnefſes, wha 
may be able to prove his innocence. Theſe 
witnefſes may die, and then ſome malicious 
perlon may revive the profecution, by pro- 
| FUr1ng a revocation of the golle propegur, and 
con- 
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convict an innocent man. Dreadful indeed, 
would be the conſequences, if ſuch practices 
were permitted. Beſides, in caſes of murgey, 
Felony, &c. if the crown wantonly exerciſes 
its power, and will not proſecute, offenders 
may be proceeded againſt by appeal, and if 
convicted, muſt ſuffer death, as the crown 
cannot, in ſuch caſes, pardon. Another 
reaſon in favour of my obſervation 1s, as to 
keeping witneſſes, an appeal muſt be proſe 
cuted in a year and a day: But the time for 
proſecution by indictment, 1s not limited by 
any law. 

But to proceed, tried in the next county 
for lands in Wales, extends only to a ſeigni- 
ory or barony within the marches there. Yau, 

12. 

hors does not extend to any indictment or 
appeal for murder or other felony there, 

wile _ be tried in the grand /e 1 

255. | 

After 115 joined, a venire facias ſhall be 
awarded for trial. And it may be returnable 
the day after the tefte ; for the proceſs ſhall 
be de die in diem in the ſame ſeſſions. R. 
179. 

If there be a bill in the grand ſeſſions againſt 
A. and B. to which A. who lives there, ap- 
pears, if B. upon ſervice in London does not 
appear, his land in Vales may be ſequeſtered. 
5 Com. Dig. 628. ſays, Dub. 2 Mod. Ca, 


324. 
Vide more concernin 8 Walesin Aclion, Dir. 


*. * - 
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The judges of aſſize, in an — Engl 2 
county, have concurrent juriſdiction in felo- 
nies, with the grand ſeſſions through all 


on] Stra. 559 
kr habeas corpus may be granted without 


an affidavit, to remove a priſonet indicted, 


ty. Id. 945. : 

By the fat. 13 Geo. 3. c. 51. If a plaintiff 
ina perſonal, or in a tranſitory action, where 
the cauſe ariſes in Wales, and 1s tried in the 
next Engliſb county, does not recover by ver- 
dict, debt or damages to 10/. and the judge 
certifies, that the defendant refided in Hales 


certifies, that the title of land was chiefly in 
queſtion, and the cauſe proper to be tried in 
an Engli/h county. But the plaintiff is to 
hae his damages out of the defendant's coſts; 
the verdict is a bar to another action for the 
lame cauſe, 


calling courts, teking fines, c. 
The king may nominate a deputy, in caſe 


nſt of ſickneſs of a juſtice. 
p- There may be ſpecial j juries. 
ot The juſtices may appoint perſons to take 


| fidavits and recognizances. 


Vo. II. 


ales; and not in the lordſhips marches. 


to take his trial in the wüßacenk xl fo coun- 


at the ſervice of neſhe proceſs, judgment of 
nonſuit ſhall be entered, unleſs the judge 


Juſtices ſhall not make dejuries; but for - 
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w R E c K. 
" Witch, Flehen, Ferſai, what feat be. 


Wien! is, Wenn goods, after ſhipmred 
are thrown upon the land, and no man, dp, 
or other animal, eſcapes alive out of the 
ſhip. 2 nfs. 166. 

- H#lotſan, is where goods after 9 
lie floating or ſwimming upon the top of the 
water. Bl. Nom. Verb. Flotſan. _ 

Jelſan, is any thing caſt out of the ſhiy, 
being in danger of a, wreck, and beaten g 
the ſhore by the waves, or caſt on it by the 
mariners. Id. Verb. Flotſan. _ | 

But, if any animal eſcapes alive t 
land, it will not be a wres4, for a dog and ci 
are only ſpecified as examples. 2 Inf}. 16y. 
So the king's goods ſhall not be a ur 
if the property be proved at any time. Ik, 
.. 

If a ſhip, being i in diſtreſs, all deſert her 
and any one come alive to land, though the 
ſhip afterwards periſhes, there wall be n0 
wreck. Id. 167. 

If a ſhip be purſued by enemies, anda 
the mariners to ſave their lives, deſert, tht 

ip, and come to land, and the ſhip is rats 

| ſacked by the enemies, and afterwards pul 
to fea, and there periſhes, it will be nd 

wreck. Id. So, if a ſhip, beirg 1 in a tem- 

eſt, cuts its cable, the anchor is not wreck 

2 Kol. $594; i 1 py 
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By the fat. M. 1. 3 Ed. 1. 4. (which is 


only a declaration of the common law) the 
things mult be kept by view of the ſheriff, 
coroner, king's bailiff, Sc. and bailed in the 
hands of thoſe of the town where found, and 


ch if any one proves property within a year and 
op, a day, they ſhall be reſtored to him, without 
the delay; if not, they remain to the king. Yau. 
| 1046144 vv | 8 ? ; 
ck, Wreck belongs to a ſubject by grant, or 
the preſcription. 2 Int. 168. In which caſe, 
| the ſheriff, &c. muſt deliver the goods to 
hip, the grantee. 1d, If the ſheriff, Sc. does 
N not do it, he ſhall be impriſoned and fined 
te at the king's will, and render damages. Id. 
| 166. 168. Pe hood | | 

10 By the words, af the king's will, muſt now 
cat 


be underſtood, not an arbitrary impoſition, 
but a fine, the quantum of which is regulated 
by the ſound diſcretion of the king's juſtices, 
and antient uſage. - N 


by, 
rect, 


1 


- 


if the goods are not kept by the ſheriff, 
but taken away by the neighbours, the owner 
ſhall have a commiſſion of oyer and ferminer 
to enquire of the treſpaſs, and to make reſti- 

tution. Id. 168. 8 
But, if the goods found are bong peritura, 
7 ſheriff may ſell them within the year. 
The year and day, within which the owner 
| May prove his property, ſhall be computed 
from the ſeiſure, as wreck. Id. And, if 
the owner dies within that time, his executor 
or adminiſtrator may prove the property. Id. 
. Soods, 
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a wreck, wounding any perſon wreeked, « 
_ obſtructing his eſcape, or putting out falſ; 
lights, i is felony without benefit of clergy. 


and the juſtice may commit the offender 


L N 


Goods, which are wrerk, pay no euton 
R. Lau. 161. Se. 5 
By ſtat. 26 Geo. 2. c. 19. „ from 


But for goods of ſmall value caſt on ſhore 
and ſtolen without circumſtances of cruely, 
the offender may be indicted and ae 
for petty larceny. 

A jaſtice of the Prater may ine a. ſearch 
warrant, for wrecked goods; or goods offered 
to ſale, ſuppoſed wrecked, may be ſtopped, 


for ſix months, or till payment of treble the 
value. 

Perſons Gir goods, and giving notice, 
or diſcovering a: goods, intitled to 
lalvage.. 

When a veſſel is iranded, the neareſt jul 

tice, &c. ſhall give notice for a meeting of 
the ſheriff, juſtices, S . to give aliſtance, 
and adjuſt falvage. If the ſalvage is nd 
paid, the officers of the cuſtoms may {el 
goods to pay it. 
On oathof plunder, theft, or breaking ſhip 
made and delivered to the cierk of the peace, 
he ſhall proſecute, on pain of 100/, The 
charges to be paid by the treaſurer of the 
county. 

Perſons aſſaulting. officers, employed in 
ſalvage, ſhall be tranſported for ſeven years. 

Perſons employed ſhall act under the orders 
of the maſter, owners, officer of the cuſtoms, 


of exciſe, ſheriff, juſtice, mayor, commili- 
oner 
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oner of land-tax, chief conſtable, or petty- 
conſtable; on pain of 5 J. or three months 
impriſon ment. $ | F 
The ſhip's name, &c. ſhall be ſent upon 
| cath to the ſecretary of the admiralty, and 
publiſhed in the gazette. FI 


0F THE LAW CONCERNING, AND 
OF. PROCEEDINGS BY, AND 
AGAINST PARTICULAR PERSONS. 


Of the Law concerning Adminiſtration. 
> Adminiſtration, 
By whom it ſhall be. 


The adminiſtration of the perſonal eſtate 
of every one after his death, belongs to his 
executor; or adminiſtrator. 

When, by whom, to whom, and how ad- 
miniſtration ſhall be granted. Vide poſt. Ad- 
niniſtrator. Div. IT. No. 1. &c. 

Who ſhall be executor de fon lort, and 
| how charged. Vide poſt. Adminiſtrator, Div. 

HT, No. 1. Ce. 5 | 


II. Executor. 


1. How appointed. 


A man who makes a will, may thereby 


appoint his executor. And any words which 
denote the intent of the teſtator, that ſuch an 
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ſhall have the reſidue of his goods, after hit 
legacies, if he gives ſecurity to perform his 


: 0 13 o an 
1 „ oa 23 
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one ſhall have the care of his Seda eſtits, 
are ſufficient to conſtitute him his executor: 
As, if he wills, that A. ſhall have the ad. 
miniſtration of his goods, That A. (hall 
have his goods to pay his debts. That 4. 


will. That A. ſhall be overſeer, and ſhall 
have the rule and diſpoſition of his good,, 
and payment and receipt of his debts during 
the non-age of his executor; he ſhall be ex- 
ecutor during the infaney of the other. Or, 
that none ſhall haye any dealing with his 
goods, except A. during the minority of 
his ſon. That his wife ſhall pay all, and 
take all. 8 

So, if he name A. his executor, and 5 
wards deviſe goods to A. and B. to diſpoſe 


of for his ſoul ; both are his executors... * 


Ex. 98. N 

Qu. de hoc ? as to all the es goods; « ex- 
cept gt thoſe deviſed to A. and B. I conceive 
B. merely a deviſee in truſt. _ 

So, if he name A. his executor, and that 
B. ſhall adminiſter with him, or in aid of 
him. 

But if B. be made overſeer to 1278 execu 


tor, or a co-adjutor, without more, he is not 
a co- executor. 


A teſtator may name one, or more, his ex: 
ecutors. Or, one for goods in one county, 
or kingdom, and another for goods i in another 
country. Or, one for part of his goods, au- 


other for ſuch a part. So he may name ſuch 


an one his executor for ſuch a time, and 
Ex | afterwards 


after\ 
his e: 
tinge: 
to be 


A 
pleal; 
in ve 
Bo, 
taint 
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afterwards another. Or, ſuch an one to be 
his executor upon ſuch a condition, or con- 
tingency. Or, that upon ſuch a condition 
to be performed A. ſhall be executor, other- 
Wen STE. ; To te. 

But where the condition: is ſubſequent, 
A. ſhall be executor, until a breach. And 
| where the condition is repugnant, as, that 
one of the executors ſhall not adminiſter, it 
will be void, 1 Com. Dig. 253, 4. 


2. Who may be an Executor. 
2. A common Perſon. 


A teltator may name every one, that he 
pleaſes, to be his executor. An infant, or 


le in ventre /a mere, a feme covert, an alien. 
70 So, a man outlawed, or convicted, or at- 
I tainted. | 
x- So, if an executor become bankrupt, the 
ve probate by him ſhall not be revoked. 

| But a corporation aggregate cannot be an 
at executor ; for it cannot take an oath to 
of make probate of the will, 1 Com. Dig. 

ah | | 

Us 
nol 3. The King. 
ex- do the King may be an executor. But 
ty, the King ſhall appoint commiſſioners to ad- 
her miniſter for him, who ſhall ſue, and: be ſued. 


Com. Dig. 254. 


U 4 4. When 


4. When' an Executor may refuſt, 


An executor may refuſe before the 'ordj. 
nary to be executor. And if the biſhop 
himſelf be made executor, he may refuſe he. 
fore his commiſſary. And if the executor 
ſend a letter, &c, to the ordinary, by which 
he renounces, and the refuſal be recorded, it 
is tufficient. 8, if a debtee being named 
executor, ſue the ordinary for the debt, thut 
amounts to a refuſal. So, if an executor 
- plead, never executor, nor ever adminiſtred 
as executor. 9 Co. 36. 6. 3 
But after adminiſtration, an executor can. 
not refuſe. So, after an oath taken before: 

ſurrogate, he cannot refuſe, tho' a cavwat 
be entered. And if adminiſtration be granted 
upon a refuſal, after he hath adminiſtered, 
it may be repealed. ! Vide poſt. Adminiſiratir 
. No; 1. . Ph 
If the exccutor refuſe, and adminiſtration 
be granted, he cannot afterwards proye the 
will. So, he cannot accept the execute 
ſhip, and afterwards refuſe a term for yeats 
„ ‚ç P08 N8-30x. .. > . 

Yet, if an executor does not refuſe, but 
only makes default upon a citation to prove 
the will, and upon that adminiſtration 18 
granted, he may afterwards prove the will 
So, if one executor appears and proves the 
will, although theother refuſes, ke may after- 
wards prove the will; for he continues ek, 
ecutor, . notwithſtanding his refuſal. And 
may releaſe a debt; and ſhall be joined in- 
uit, Ge. 1 Com. Dig. 2565. i 
NY 0 N 
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If there are two executors and one renoun- 
ces, yet he may ſtill came in whenever he 
pleaſes, and demand probate; but if both re- 
nounce, and adminiſtration is granted; it is 
n a wands ales 3 ee 1463. 


5. When bis Dau fe be releaſe. 


When an executor 1s indebted to the teſ⸗ 
tator, his debt ſhall be releaſed; for the ex- 
ecutor cannot maintain an ad ion againſt him- 
felf. And therefore, if the executor was in- 
debted upon bond, or otherwiſe, to the teſta- 
tor, the debt ſhall be releaſed. So, if the 
teſtator make one debtor his executor, where 
ſeveral are jointly bound or indebted to him, 
it ſhall be a releaſe to all. So, if he make the 
wife of one obligor, or debtor his executrix, 
tho' the teſtator was within age. Tho' the 
executor does not prove the will, nor admi- 
niſter. So, if he make his debtor and others 
his executors, the debt is releaſed ; for they 
muſt all join in a ſuit. And if the execu- 
tor, who was indebted to the teſtator, dies, 
an action does not lie againſt his executor or 
adminiſtrator for the debt; for a perſonal 
thing ſuſpended is extinct. Nor againſt the 
ſurviving executor, where there was another 
executor. Tho' he dies before he admini- 
tiers, Or, does not join in the probate of the 
will. 

If the obligor make the obligee-executor, 
who agrees; the debt ſhall not be diſcharged, 

bat he may retain — to the value. Fon. 


345. | 
That 


That is, vbere there are aſſets ſufficient to 
ay all the debts of an higher nature, or there 
are not any debts of an higher, cho there 
may be of an equal nature. 

If the teſtator make his creditor executor, 
the action ſhall be releaſed, but the debt te- 
mains for which he may "retain, Vide po. 
Din: 117 No.1, u. © | 
But if the Abos be executor; tho' the 
action be releaſed, the debt ſhall be aſſets in 
his hands, for Gatisfation of other creditors 

and legatees. 

If A. and B. are base to D. 10 A. ve 
D. and F. executors, and D. refuſes, the debt 
is not releaſed. f 

So, if a man make the executor of one obligor 
or debtor his executor; it is no releaſe of the 
action, for the other obligor or debt or maybe 
ſued by ſuch executor ; if he hath not aſſets 
of the other obligor in his hands. 80, if a 
woman executrix takes to huſband the debtor 
of her teſtator, the debt is not releaſed, but 
the action ſuſpended only during the cover- 
ture. So, if the ordinary commit admini- 
ſtration to the debtor of an inteſtate, it is 
not any releaſe of the debt. So, if the Exe- 
cutor of one obligor make the obligee his 
executor, he may ſue the other obligor, if 
he is not ſatisfied by the aſſets of the deceaſed 
obligor. So, if the obligor make the obligee 
his executor, and there are not aſſets, he may 
ſue the heir. So, if the obligee make the 
obligor his executor, and he refuſes before 


the G it hall not be a releaſe, 1 Con. 


Dig 8.255. 6. | / ” 


eſtat 
as te 


(not 
denc 
he (| 
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If a man deviſes all his real and perſonal 


eſtate not before deviſed to his two executors 
15 tenants in common, and one of them is 
| indebted by bond to the teſtator ; this debt 
(notwithſtanding: the ſtrongeſt parol evi- 
dence to the contrary) is not releaſed, and 
he ſhall account with the other executor and 
reſiduary legatee for the. money. a Ca. temp. 
j o0ten aue954 > 505 ab 


6. The Duty of an Erecuter. 
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6. He muſt make Probate of the Will. 


8 


— — = 


By whom the Probate ſhall be. N 


The probate of wills does not belong to 
the ſpiritual court, by the civil, or canon law. 
Nor originally by the common law. But it 
was eſtabliſhed to the ſpiritual court before 
the time of Hen. 2: And now belongs to it 
only for things perſonal, ws 

Yet, by the cuſtom of ſome manors, pro- 
bate of wills belongs to the Lord. And this, 
In a will of goods, as well as of lands. 
| If the teſtator had bona notabilia, the pro- 
bate belongs to thearchbiſhop of the province. 
Vide poſt. Adminiſtrator, Div. IT. No. 3. 

So the probate of the will of a biſhop, be- 
longs to the archbiſhop of the province, 
tho' he had not any goods out of his dioceſe. 

If the teſtator had not bona notabilia, it be- 
longs to the biſhop of the dioceſe generally. 
ide poſt. Adminiſtrator, Div. II. No. 5. 
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What are bona natabilia, Vide Id. No, 4, 
If the probate be by a biſhop, or other in. 


ferior judge, v hen it does not belong ta him, 


it is void. Vide 4d. No. 86. 

2 But if it be by the metropolitan, when i 
does not belong to him, it is only voidahle, 
VF aeld, No. 4: 7 | = 


4 
»* 


The ordinary capnot inſiſt upon ſecurity 


from the executor before the grant of the 


probate. Or, refuſe to grant probate to the 
executor, becauſe he is incapable, by the 
canon law. And if he refuſe the probate to 


him, who ought to have it, a mandamus lies 


againſt him. 1 Com. Dig. 256,79. 


If there are not bona notabilia, and pro- 


bate is granted by the archbiſhop z- this i; 


only a yoidable probate, and muſt be avoided 
before a probate can be granted by the biſhop, 


Stra. 73. : 


The ſpiritual court cannot refuſe to grant 
probate pending a commiſſion of appraiſe- 
ment; if they do, a peremptory mandanu 
ſhall iſſue. Stra. 857. e 


7. He muſt exhibit an Inventery. 


By the fat. 21 H. 8. c. 5. the executor, 
or adminiſtrator calling two creditors or le- 


gatees, or otherwiſe two honeft perſons, in 


their preſence, and by their diſcretion hall 
make a true and perfect inventory of all the 
deceaſed's goods and chattels. &c. and one 

art thereof on oath deliver to the ordinary, 


and the other keep himſelf. 


"The 


The 


| Burr. 1922. 


= 


We BT 


The ordinary ſhall not refuſe che inven- 


tory tendered. He may convene the exe- 
cutor to make or refute probate, and bring 
in an inventory, &c. and ſhall deliver a copy 
of the teſtament, or inventory, to any requeſt- 
ing the ſame, taking no more for ſearch and 
copy than is due to the ſeribe for regiſtering 
the ſame, or 1 d. ſor every ten lines ten 
inches in length, at his election. 
The inventory contains only goods, chat- 
tels, wares, and merchandizes, and not things 
in action, &c. nor by the far. 21 H. 8. e. 5. 
money ariſing from the ſale of lands deviſed 
to be ſold. . | | 


The ordinary may reſpite, or dif] penſe wi th 


the inventory, if the debts and legacies are 
paid, Tho' a legatee ſues for his legacy, 
who will not accept it, when it is tendered. 
1 Com. Dig. 257. x Ee 
The ſpiritual court cannot falfify an in- 
ventory at the ſuit of a ereditor ; and if they 
do, prohibition ſhall go, after ſentence. +3 


8, Charge of Probate, or Inventory, 


By the flat. 21 H. 8. c. 5. the ordinary 
ſhall take for probate of the teſtament, re- 
giſtering, and inventory 6 d. when goods ex- 
ceed not 5 J. when they do not exceed 40 J. 35. 
bd. when they exceed 40. 5s. or 1d. for ever 
ten lines, ten inches in length, at his election, 


and like rates for granting adminiſtration, &c, 


on pain of 10 J. to the king and party grieved, 
Ge, Vide the ſt t. And if he takes more it will 
be cxtortzon, He ſhall take nothing for the 

Y examination 
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examination of the tranſcript with the ot. 
ginal, but what is agreed. 1 Com. Dz. 


* 


9 
9. What Things he may do before Probate. 


be property of the goods is veſted in the 
executor before probate. And he may ad. 
miniſter them, or, give, or alienate them. 
So, he may releaſe a debt before probate, py 
and receive debts. So a releaſe to an exe. 
cutor before probate is good, if he after. 
wards prove the will; 07 en eins hs, 
So he may aſſent to a legacy. 80, if 4 
take adminiſtration, and take goods out of 
the poſſeſſion of the executor, treſpaſs lies 
.againſt him; for the adminiſtration is void. 
So he may commence an action before pu- 
bate, tho' he ſhall not declare. Or, ayoy 
for tent incident to a reverſion for years, 
which he hath, as executor. So he may 
be ſued*before probate. So after probatean 
executor may have treſpaſs againſt him, who 
takes goods after the death of his teſtator by 
an adminiſtration granted to him. 
But an executor cannot maintain an action 
before probate. Yet treſpaſs, trover, &c, for 
goods taken out of his own poſſeſſion be 
may maintain before probate ; for there: 
profert of letters teſtamentary is not necel- 
fary. 1 Com. Dig. 258. cites Off. Es. 
. on Pp 
But qu. as to frover, for goods never in bi 


poſſeſſion, muſt he not ſhew a title, and ar 


4 


Mr 9 OE -— 


+a 
1 
1 
+ 
' 
41:3 
n; * 
a * 
7 
* 
„ 
LS > 
I $2 
=. 
1 
x 
4 
S* 
| 2-0 
Ez 
34 £ þ 
18 
17 1 
* „ 
7 
45 
1 
14 
4 
' F312 
r 
[LK 4 
ky : 
* x 4 
4 A — 
1 1 
= 
. 5 n f 
81 
17 f 
LY © 
11 {4 ' 
il i 
þ +5 
1 
"3% 1*.3 
& 
' * 4 
E 
f 7 
W 28 
1 
. . 
1 
1 * 
14 
11 N. 
1 
* » 
4 1 * 
1 
- 
v4 - 
+ * - 
= 
IT 
9 18 
Fs 2 
of 3 
15 
: [ 
1 
A 
1 
UM. 
1 7 
9 
-” * L 
. q For 
* 3 
„ 
« 
if. 
_ : 
127 
f . 
* x 20: 
»'F $1 
8 : 
\d 
* * 
1 
FR . . 
5 9 
1 Tz 8 
1 
UP 
=” L 
„ 
Fa is 
An 
: 1 


ä > mms ry. os, EAI 
= — , 


— 
e 
— 2 
0 2 7 
* ap A & Dar 
- > "ey 
—_—— 


— 


M4 * e 
1 5 
4 F 7 53 


he any until probate granted? He may te- 
nounce, and adminiſtration, with the will 
annexed, be granted to ſome other perſon. 

If A be executor for ſo many years, and 
afterwards B. be named executor, and A. 
prove the will; after his time expired, B. 
may ſue without e probate. Anza. 
Chan, Cal. 205 Ru 11H 4 . 

If an executor commence an action 1 ä 
probate, and afterwards prove the will, it 
ſhall be good by relation between the parties, 
for it is ſufficient, if the probate Ye AP 
on the face of the declaration. 

Yet an arreſt before probate, is not 200d, 
as to a ſtranger ; tho' the executor afterwards. 
prove the will. 3 Lev. 58. So a perſon 
cannot commence an action as adminiſtra- 
tor, before adminiſtration granted. 1 Com. 
Dig. 258. | 

Probate by any one execu tor, (where there 
are more,) enables all to bring actions. Hen- 
ſhie's Ca. 9. Co. 38. a. Sed. qu. if they can 
declare? I am inclined to think they may. 

If an executor, before probate, files a bill 
in equity, his ſubſequent proving the will 
makes the bill good. 3 P. V. 349+ Q. 
muſt it not be before anſwer? | 


10. What Intereſt an Executor, or Adminiſtra- 
tor bath in the Goods of the Deceaſed. 


An executor, or adminiſtrator hath. the 
property of the goods of his teſtator, or in- 
teltate veſted in him before his actual poſſeſ- 


lion. 


2 —< Fx: 
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poſt. No. 13. 


* 2 7 * 
1 E. 4 . 


fon. And therefore, may "OY troves, tref. 


„Sc. againſt him who takes thee, be. 
= he hath actual poſſeſſion of them, i 


Trover. Yo. II. Vile ing. 


And, though he do not; prove the. will 
| for a long Arne after the death of the teſtator, 


yet the property ſhall be adjudged in him, 
immediately upon the death'of the teſtator. 
So, though adtniniſtratioh be not granted 


for a long lime, yet, when it is granted, it 


veſts the property in the adminiftrator, by 


relation, from the time of the death of the 


inteſtate. 


Vide Action upon * Caf up. 


Tf the S 1 a term four years, e 


he cannot t refuſe it, tho it is not ward: Ay 


veſts in the executor, or adminiſtrator ; aud 


* 
<9. 


But an executor, or admin ent cant 


devife the goods of the teſtator, or inteſtate: 
Nor, ſhall they be taken in execution for the 


proper debt of the ene, ot admini-· 


ſtrator. 


wards in his own right. 


If he give goods to A. in atis fadion of 
the expence at the funeral, and afterwards 
take adminiſtration, he cannot have tiver 
againſt A. for the goods. . 4 
If he affign to A. a bond due From B.1 to 


If an exccutor, or adtninififlrae pur debt F 
with his own goods, it will be an admini- 
flration for ſo much of the goods of the 
teſtator, Sc. and he ſhall have them after- 


the teſtator in ſatisfaction, the adminiſtra 
. 


| de boi 
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B. 
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and t 
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ie bonis non, &c. (hall not afterwards ſue B. 
Shin. 143 So | 
B. R. may make a rule by conſent that pro- 
bate ſhall be granted to two executors, A. 
and B. but that A. ſhall not intermeddle, 
and that B. ſhall indemnify him. 3 Burr. 


1463. 
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11. How they repreſent the Teſtator, or In- 
teſtate. | | 


QED DDE 


An executor, or adminiſtrator "repreſents 
the perſon of his teſtator, or inteſtate, And 
therefore, if money be payable to B. with- 
out naming his executor, yet his executor, 
or adminiſtrator, ſhall have an action for it. 
%, if money be payable to A. or his aſſigns, 
his execator ſhall take it, for he is aſſignee 
in law. | 
So, if a man, reciting that he hath 1000 J. 
of B.'s money, covenants, that ſo long as he 
hath the money in his hands he will pay 
co / annually to B. his executor ſhall have 
in action for it, for it appears, that it was 
tended for the intereſt of the 1000 J. which 
Ihe executor ſhall have. 
If money is awarded to B. and that he 
Wall releaſe; the executor of B. ſhall have 
the money, and make the releaſe, tho his 
eſtator died before the day of payment. 

So, if A. be bound by bond to perform 
an award, and it be awarded, that A. ſhall 
pay 20 J. at Micbaelmas to B. and before 
ic:gelmas A. dies, his executor thall pay 
It; for it was a duty veſted in B. 

For. H... ; 4 ” So, 
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so, if A. be bound eyed to pay 60 the 

[ to B. if he does not prove before the loth ef del 
1 November next, that it Was paid; and 4, di tho 
5 before the 10th of November. Mo 
; But if an annuity be given to B. ang 110 
| f the life of the teſtator's wife, upon conditio the 
: that he be civil to his wife, and B. dies be. hav 
£ fore the wife, his executor ſhall not | hare! it of 1 
1 for it was perſonal to B. valu 
1 80 « 
I the 
j 9 | 12. if there are feveral Executers, or 4 C 
i | mini Nrotors, their Inter ſs mmtire. | atto 
3H 15 ſelf, 
14 If thete are ſeveral executors, or - Hm agaii 
* Aalen they have a joint and intire inter} for t 
Fl in all the goods of the teftator, or inteſtatt Wy eve 
WH which cannot be divided: and therefore, A colts 
þ one diſpoſes of all the goods without for e 
Th others, it will be goed for all. Tho' it bei 20. 
14 chatte real; as a term for years. 80 a {ut 0 
We render of a term by one is good for all. ot cc 
be releaſe of a debt by one is good for all. Ay tho 
17 attornment by one is good for all. If on If 
WH: confeſs a judgment, the judgment thall jo 
Wt -againſt all. Dy. 23. 5. in marg. But do tc 
10 fee. Hynt 
i# So one cannot demand an oc . 
Wil profits of the eſtate againſt the others. by th 
1 one cannot demand a Finn of the as other 
1 dare the others. payal 
| So, if one give a bond (part! of ine fe 4. «i 
to a ſtranger, for his (the !execytor's)/ debt . 

ol 


detinue does not lie by the other furviving 


* executor, againlt the ſtranger, For this my 
| 1 tho 


2 ” 2 r 
2 mY w—_ _ \ 
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tho' it was only a chaſe in action. So, if he 
deliver a bond of the teſtator to a ſtranger; 
tho" the debt is not loſt thereby. Dy. 22. 6. 
Moor. 9. ee FC . 

do if he pay his own-money for a debt of 
the teſtator, and die; the ſurvivor ſhall not 

have an action againſt his executor for goods 

of the firſt teſtator, which do not exceed the 

value of the debt paid with his own money. 

So one cannot give ſo much of the goods to 

the other. 1 Com. Dig. 260. 

One, of three executors, gave warrant of 
attorney, to confeſs a judgment againſt him- 
ſelf, and co-executors; judgment entered 
againſt all the executors, de bonis teſtatoris, 
for the debt, and againſt the executor who 
cave the warrant, de boni proprus for the 
coſts, was held e ill, and ſet aſide on motion, 
forexecutors may plead different pleas. Stra. 
20. ts 5 Lt; PETE, 
One adminiſtrator cannot releaſe 4 debt, 
or convey an intereſt, ſo as to bind another, 
tho' one executor can. 1 Atkyns 460. 
lf two tenants in common put out money 
as joint executors, it ſhall not - ſurvive, but 
go to their reſpective repreſentatives, 1 At- 
kyns 467. . | 
The power of executors is not determined 
by the death of one, but ſurvives to the 
other; therefore if a legacy is left to A. 
payable as two executors think fit, (and if 
A. dies without iſſue to tevert,) and one 
executor dies, the ſurvivor may direct the 


Whole to be paid to A. 3 Atkyns 509. 5 
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"If theſe is * agaiiſt A. pattnet, 
A one of the executors of B. for 4 Partner. 


ſhip debt, A. may give a mortgage of the 


ee eſtate of B. the teſtator, as a further 


ſecurity, and equity will order ſatisfaction 


out of the mortgage, without ſending then 
to ad 2 rer b 


7 


y * Agios an rte or „ An. 
Atrator ſhall have. 


SAD executor, oradminiſtrator may have an 
en upon a judgment, ſtatute, recogni- 
zance, obligation, or other ſpecialty made to 
his teſtator, or inteſtate. So he may bare 
covenant, upon a covenant made to bis tel- 
tator for a perſonal thing. Or, upon A co- 
venant that touches the, realty, if it be 
broken in the life of the teſtator. So, upon 
any contract, made with the teſtator. Tho 
the contract, or promiſe to the teſtator befor 


the benefit of a ſtranger. Tho the obligation 
Sc. was for performance of an award. Tho 
be upon a ſimple contract. 


So an executor. or adminiſtrator hall have 


Jn pes for goods taken in the life of the 


tutor. . 
So he ſhall bare a writ 1 error, "Attaint 
or deceit. An audita guerela. An action for 


a relief due to the teſtator. 


But by the common law, an executor, or 
ee, had not an action for a wrong 
done to the teſtator in his life-time: as, for 4 


treſpaſs in taking bis goods, Sc. 80 4% 1 
2 no 


" YH aw 1] 


not an action founded upon a matter in the 


rivity of the teſtator ; as, account. 

Yet now, by the fat. 4 Ed. z. c. 7. an 
executor ſhall have an action for a trefpaſs 
to the teſtator in his life-time. So, by the far. 
1j Ed. 1. M. 2. c. 23. an executor ſhall have 


an action of account upon an account with n 


his teſtator. n 5 0. 

By the flat. 25 Ed. 3. c. 5. the executor 
of an executor ſhall have an action of debt, 
account, treſpaſs, &c. as well as theteſta 


tor. Vide poſt. Div. VII. a 


And by the „at. 31 Ed. 3. c. 11, admi- 
niſtrators may have the ſame actions to de- 
mand, or recover, as executors. And there 
fore now, an executor, - or adminiſtrator 
ſhall have treſpaſs, or trouver, for the goods 
of the teſtator, taken in his life-time: 

So, treſpaſs for taking away the graſs 
growing upon the land of the teſtator. 1 
n, OE Ive, IT CET SOIC 1 

So, by the equity of this ſtatute an exe- 
cutor, or adminiſtrator ſhall have every ac- 
tion for a wrong done to the perſonal eſtate 
of his teſtator. So he ſhall have debt upon 
the fat. 1 Ed, 6. c. 13. for not ſetting out 
tithes. Debt upon a judgment againſt an 
executor, or adminiſtrator, upon a ſuggeſtion 
of a devaſtavit. So he ſhall have a'quare 
impedit, for a diſturbance in the life-time of 


the teſtator. L992 The, 
So he ſhall have an action upon the caſe 
againſt the ſheriff, for an eſcape of one 
taken for debt. If the eſcape was after 
judgment. 9 
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RY if he ſhall not have it for an eſcape 
on meſne\proceſs ? Vie 1 Com. Dig. 261, 
Several ee to . where it was du- 
Dies: dine | "7: T3 

8o, for not amis his 3 and p paying 
money levied upon a eri faciar. Ot, fury 
falſe return, that he had not levied the debt. 

So, for an eſcape, tho' it was in the life; 
time of his teſtator. Vide infra. So antxe. 
cutor ſhall ſue, for an eſcape of one in exe. 
eution, upon a judgment by him as admini- 
ſtrator, where he had obtained letters of ad. 
miniſtration, not knowing of a will, which 

was afterwards found, whereby plaintiff ua 
appointed executor. 1 Rol. 27. 

But ſipce theſe ſtatutes an executor, ot 
adminiſtrator cannot have an action for 
wrong to the perſon of his teſtator j , for a 
battery, impriſonment, SS. 

Nor, 1 a prejudice to the bel of the 
teſtator ; as, wherefore he cut and carried 
away the wy for the graſs. is part of the | 
freehold. 1 Com. Dig. 26044) 1i och be 

An executor or adminiſtrator, ſhall have an 
action on the caſe againſt an officer for fe- 
moving goods taken in execution before the 
teſtator, &c. (the endivrds) was N yours 
rent.” Sta. 23s} 

The executor of the aignee af a bail-bond 
ſhall have an action; it is an a intereſt veel 
Fort. 5 d 10 106 
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| 1 What Adis e will fie again them. 


An 1 lies againſt a an eee or . 
miniſtrator upon every contract. debt, or co- 
| venant made by his teſtaton, or inteſtate, 

which appears by any record, or ſpecialty. 
Tho' it be a ſpecialty of an inferior nature; 
as, fines, iſſues, Sc. at aſſiſes, quarter- ſeſ- 
ſions, by commiſſion of ſewers, or e 
or at the leet, &c. Of. Exr. 169. 

So debt lies againſt the executors of a me- 
riff, upon a judgment in an action e the 
ſheriff for an eſcape. 

So upon any debt, or contract without, per 
cialty, where the teſtator could not have wa- 
ged his law: as, in debt for rent upon a parol 
leaſe. So debt lies againſt an executor by a 
gaoler, for the meat and drink of the teſtator 
in priſon; for in ſuch caſe he could not have 
waged his law. 80 upon an obligation, or 
| covenant to inſtruct an apprentice in his 
trade; tho' it ſounds as a perſonal act. 80, 
upon a debt, covenant; contract, c. which 
commences by conſent of the parties; tho 
it ſound in fort, and damage. So, for rent 
upon a covenant in law. Action upon the 
| caſe, upon an afſumpfit in law. So, upon a 
ſpecial, or collateral promiſe of the teſtator. 

$0 it lies againſt an executor, or admini- 
ſtrator of one, who takes the fifths due to a 
miniſter by the Hat. 12 Car. 2. c. 17. 

Or, of a ſheriff, who hath 1 | mone 
upon a feri factas, and not paid it. Or, of 
«common carrier, for goods loſt by him. Or, 

X 4 of 


that 


of an. intruder. upon the king, who! ents | | 
trees, Sc. of value. 


lord of the manor.. 


? A nd Me kt: Ah e a gy PAY 5 L * e * 
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Or, for a relief due by h his teſtator | to the 


_So-an attaint upon the flat. 23 H. 8. q 
lies againſt. an executor, tho the ſtatule 
ſpeaks only of an attaint between the parties, 
and ſays Pg of the heirs, . or, FSR, 
e ERS 4 e 517 11 Fd WS x 


"ey 
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But an 20180 does not lie againſt : an exe. 
cutor, or adminiſtrator, where the teſtator 
might have waged his law : As, in debt vp. 
on a ſimple contract. g Co. 87. 6. R. Cn, 
El. 600. , R. 2 H. 4. 14. 6. 

Where one may wage his law. Vide Can. 
Dig. tit. Pleager. 2 M. 4. 

Nor, debt upon a concęſſit . by cul- 
tom in an inferior court; for he will be 
ouſted of his law by ſuch means. Not, 
debt upon a ſubmiſſion by parol, and an arbi- 

trament in the life-time of the teſtator. And 
if there be debt upon a fimple contract, it 
will be error; tho' the defendant plead, 01 
Tufter judgment by nil dicit. 21355 
Nor, for a perſonal wrong by the teſtato, 
or inteſtate ; as treſpaſs does not lie again 
an executor, or adminiſtrator, for a treſpal 
done by the teſtator, or inteſtate,” to the lands 
or goods of another, Or, to > his 1 4 Dj 
PT Sc. | 


* 
10 
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Nor, does it lie againſt the executor of a 
gaoler, Cc. for an eſcape. Nor, debt upon 
the Hat. 2 Ed. 6. c. 13. for not ſetting out 
tithes, againſt an executor. So waſte does 
not lie againſt an executor, or adminiſtrator. 


Nor, an action upon à penal ſtatute. 


So debt does not lie againſt an executor 
upon a ſuggeſtion of a devaſtavit by his teſ- 
tator, cont. if the teſtator was executor de ſon 
tort, per Turner, Ch. B. 2 Lev. 13. 

So, trover does not lie againſt an executor, 
upon a frover, and converſion by his teſtator. 
Per Jones, Pal. 330. Vide cont. 2 New 
Adr. 245. CEE. © | 
If a man does work in expeQation of a 


legacy, he cannot ſue the executor, Stra. 


728, 
III. The Manner of the Adminiſtration. 
J. By Payment of Debts. 


The office of an executor, or adminiſtra- 
tor conſiſts principally in the care of the fu- 
neral, in. the probate of the will, in the pay- 
ment of debts, and the payment of, or aſſent 
to legacies. . 

Nothing ſhall be allowed to an executor, 
or adminiſtrator. for funerals, but the ne- 
ceſſary fees and expence. Yet, if there are 
all:ts ſufficient, the allowance ſhall be ac- 
cording to the quality and degree. 

So, for the probate nothing ſhal 1 be ex- 
pended but the fees allowed by the far. 21 
HV. < 5. Pide ante, Div. IT. No. 8. , | 

| | | 1 
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80 nathing tall be allowed, af 1 
pounds a debt, but that which be actually 
pays. | So, if he pay a leſs ſum. pan a judy 
ment, obligation forfeited, Ce. 1c 

All the debts of the teſtator, or inteſtate 
ought to be paid, tho they are upon n 
contract. 

If the executor,or adminiſtrator pay a debt | 


of his teſtatgr, or inteſtate, with his own 


money, it will be an adminſtration for { 
much. 
So, if he retain to ſatisfy a debt to him 
ſelf. 1 Com, Dig. 263. 911 
I have before obſerved gangen to ths 


that debts of an higher nature muſt not remain 


unpaid. 

So, if one obligor make the executrix of 
the obligee his executrix, and leave aſſets, 
the debts ſhall be preſently ſatisfied by theſe 
aſſets, and no Ow; lies againſt the other 
ohligor. 2 

So, if the 3 without covin, give a 
bond for a debt of the teſtator, and the tel- 
tator's eſtate be diſcharged. 115 Con. Ds 
26 

The court will not alli an 1, ot 
truſtee any thing for his time and trouble, 
eſpecially if there is a legacy given him, eyen 
tho it appears he deſerved more. 3 P. V. 


24 | , 

15 the inteſtate dies, indebted for rent, "of 
the adminiftrator becomes alſo indebted, for 
rent of the ſame premiſſes in his own. right, 
and pays a ſum in diſcharge of part of the 


ine er 8 debt, and wen another ſum, with 
5 out 


(91g J 


out caying on what account, it ſhall be pre- 
ſumed it was ſtill in diſcharge of inteftate's 
debt, and not of his own. Andr. 35. ; 

Teſtator dies indebted to plaintiff for 
coals, his wife (exccutrix) receives more 
coals on her own account, marries defendant, 
who alſo receives more coals on his own ac- 
count, and makes ſeveral payments on ac- 
count generally, which were ſufficient to diſ- 
charge the debts due from the teſtator, and 
from the wife whilſt ſole, and plaintiff ſues 
defendant only. Plaintiff not having any 
directions from defendant, may apply the 
payments as he pleaſes, tho“ defendant Had 
the firſt right. Stra. W | 55 


2. N what Order it foal 155 | 


| The executor, or adminiſtrator ought to 
pay a debt due to the king, before any other. 
do, a debt upon bond to the king, tho' it be 
not upon record, ſhall be ſatis fied before any 
other. So, a debt forfeited by outlawry. 
And, if he be ſued for another debt, he may 
plead the debt to the king, and no aſſets 
ultra. So, if execution be ſued againſt him 
upon a ſtatute or recognizance, when he is 
indebted to the king, he may have an audita 
querela, So outlawry upon a Judgment, 
where the land is ſeiſed, ſhall be ſatisfied be- 
fore a jadgment' prior to the outlawry. 

But this extends not to a debt of the king, 
| thit is not of record: as, upon a contract for 
tin, Fe. Nor to a fine For admittance to a 
copyhold of a menor of the king. Nor to 
48 an 


"0 ms6'7? 


an amerciament/in a court of the king, dot 
of record. Nor, to a fee- farm rent, ot other 
rent to the king, not due upon record. Dub. 
OF. Ex. 193. Nor, to a debt forfeited i 
the kipg by outlawry upon melne Provel 
Sc. fied to the king. 
He who pleads a debt due to the king 
moſt ſhew the record in certain. 
After a debt to the king upon recordth 
executor, or 'adminiſtrator ought to 
debt due by judgment. And this ſhall ih 
paid, before a debt upon a ſtatute or recop 
nizanee of an older date. Tho! the judg- 
ment be by confeſſion, after a ſuit com. 
menced. Tho' it be in an inferior court of g- 
cord. Tho' the judgment be obtained fora | 
debt upon ſimple contract. And obtained 
againſt the executor, or adminiſtrator himſelf, 
Or, azainſt one executor. only, where thete 
are ſeveral. Or, againſt an executor. 155 the 
name of adminiſtrator; or e contra. 
Tho" a debt upon ſpecialty be fad bebe 
the debt upon judgment demanded. Tho 
the judgment bs confeſſed, after a bill, in 
equity by a bond creditor. . 
Tho' the judgment be entered, after ie 
death of the teſtator, upon a verdict in his 
- life-time. Vide poſt. this Div. . 
But all judgments are equal, ang: a later 
may be paid before a former. Tho debt be 
brought upon the judgment; for that is not 
a waiver of the judgment. 
80 a judgment upon a ire facias: upon 
a tecognizance, Sc. that he may have ee: 
cution, ſhall be 19 8 to a judgment, that be 
recover. But 


"Be; | 


Bora judgment, with a FR IP OE exe 
cutory; which is not yet broken, wan not 
be paid before other debts. 
| So, if he hath not any notice of a. Judge 
ment, a ſtatute, or a recognizance, 501 be 
paid before it. i, 
Sed gu. de hoc ? As judgments are upon 
record in the king's courts, which are open 
to the inſpection of all perſons, and I con- 
ceive it is the duty of the executor, Se. to 
ſearch if there is any Wasen a his 
teſtator. 9180 
If he confeſs a judgment upon a fiple 
contract, and afterwards judgment is given 
againſt him upon a bond, he cannot pay the 
ſecond judgment without the firſt; for he 
might have pleaded the firſt, a he had not 
had aſſets for both. f 
When all the judgments are e equal, to 2 
ſcire facias upon a, judgment guare executi- 
onem non, &c, the. defendant cannot plead 
another judgment of an older or later ite, 
aud no aſſets ultra. Nor in debt ue 
judgment. 
After judgments, debes due by ſtatute or 
recognizance {hall be paid before others. 
Soa decree in equity is equal to a judgment. 
R. per three Bar, Powel cont. 3 Lev. 355. 
per Couper, Sal. 507. R. 2 Ver. 89. Next 
to a judgment; and tho' an executor, or ad- 
miniſtrator cannot plead it, he ſhall be aided 
in equity. 1 Ver. 143. 
A ſtatute or recognizance.ſhall be intended 
for debt, if the contrary does not appear on 
theother fide, And ſhall be paid, before a debt 
upon ſpecialty ; tho' the ſtatute is not vet 
due. But 
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But debts by ſtatute, or recognizance _ 
in equal depive, and the executor or admi. 


niſtrator may ſatisfy which, he will fr. 
And miy pay a later, before another of an 
older date. 


So, if, a ſtatute, or recognizance be for 


performance of cov-nants not broken, he 


ought. to pay debts by ſpecialty before them, 
Aer Jodgments, ſtatutes, and recogniz- 


ances, the executor, or adminiſtrator oupht 
to pay debts upon ſpecialty. And he ought 
to pay a debt upon ſpecialty. before a debt upon 


ſimple contract, tho the bond is not yet due. 


| And he ought to pay debts upon ſpecialty be- 
fore'a debt upon fimple contract, tho be be 


not ſued for them. 
After debts by ſpecialty, debts by ſimple 


contract are to be paid. And he may pay | 
debts by fimple contra, before a Covenant 
not broken. 


But an executor, or adminiſtrator may te- 
tain to ſatisfy his own debt, before he pays 
another debt of equal degree. Otherwiſe, if 
the debt to the other be of an higher nature, 
An executor de ſon tort cannot retain for 


1 own debt. Vide Admin: Arater. Div. III. 
No. 3. 


His only way (if a dion, will be, to 


plead plene adminiſtravit, and get letters of 


adminiſtration, before trial of the cauſe. 
An adminiſtrator durante minore atait 


may retain for his own debt, Vide oft, VI. 


And he may retain, tho” the teſtators 
bond, he to another, for money to be paid to 
the adminiſtrator. Semb. Ray. 484. 


80 


Xx $9- 
So he may pay amends or fatisfaQtion for a 
covenant broken, before a bond; for they 
ate in equal degree, and he may pay which 
WrT 8 
Or rent due upon a leaſe for years. Tho" 
it be a Teaſe by paro/, And tho' the leaſe be 
determined. Wt, 1 
go where debts are in equal degree, he may 
pay the whole to one, leaving nothing for the 
other. Tho' the debt of the other was firſt 
demanded. I Com. Dig. 266. cites Dub. Off. 
Ex. 206, But there is not any reaſon to 
doubt, as if he makes payment to one be= 
fore the other ſue, he may plead plene admi- 
niftravit, and no aſſets at the commencement 
of the ſuit. If he has not paid, the other may 
commence a ſuit, to which the executor, Cc. 
may immediately confeſs judgment, and plead 
it to the firſt action: however ſuch prefer- 
ences ought not to be given without very 
good, fair, and ſubſtantial reaſons. Where 
the eſtate is inſolvent, and all the debts of 
an equal degree, the aſſets ought to be di- 
vided among the creditors, in proportion to 
their reſpective debts. If any refuſe ſo fair 
a propoſal, it may then be Tight, to confeſs 
a judgtnent, or judgments ; to ſome of the 
other creditors in truſt for themſelves, and 
thoſe that will come in, ſuppoſing the out- 
ſtanding creditors fue. If they do not, diſ- 
tribution may be made to others, without the 
 alſiſtance of a judgment, as the repreſenta- 
tive may, if occaſion requires afterwards 
plead, fully adminiftred. * ny 
NOK £159 As 
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As to payment of debts of an equal de. 


gree, vV1Z. paying ſome wholly and leaving 
others entirely unpaid, it is not material tho 


the debt paid was not due at the death of the 


teſtator, but bscame due afterwards. 80, 
if a ſuit be commenced by one, he may pay 


the other, before he hath notice of the ſuit, 


So, if the ſuit be in equity, he may pay 
debts of an equal or higher nature, before ; 
ere, J ne EO Rs : 

The return of ſummons, or diſtreſs of the 
ſheriff is not notice, if he be not perſonally | 
. | 
Qu. If the A bolteff at his houſe ? 
After notice of a ſuit, he cannot pay an- 
other debt of the ſame, or inferior degree, be- 
fore judgment for it. And therefore if he 
be ſued upon a bond, he cannot pay another 
bond not ſued, before it. 2 Cro. g. for upon 
plene adminifiravit, he cannot give in evi 
dence, payment after the action commenced. 
R. Dy. 32. a. Or, if he hath paid ſince the 
action, before notice, he ought to plead that 
he had not notice till ſuch a day, and plene 
adminiſtravit before. 1 Com. Dig. 264-6. 
_. Creditors by judgment at law, and credi- 
tors by decree in equity, ſhall be equally paid 
by an executor, without preference. Bund, 
48 


1 


| If A. and B. are partners, and A. gives 
bond to a truſtee to pay his wife 10000. at his 
death, and dies, and B. adminiſters; this 


bond hath preference as to A. 's ſeparate 


eſtate, but as to partnerſhip eſtate, ſhall come 


after all partnerſhip creditors 3 P. V. _ 
| . ne 
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he executor * an n who inter- 
meddles with goods, but dies before probate 
or election made to retain, may retain to fa. 


| tisfy his debt. Semb, Did. 
Judgment againſt an inteſtate, entered in 


bis life-time, muſt be preferred. 1 P. W. 
8. 

” The ſtatute of frauds, which enacts that 

judgments ſhall bind land, but from the 


' ſigning, concerns only purchaſers,” and not 


creditors :. therefore judgments on warrants 
of artorney, entered after inteſtate's death, 
re good judgments, from the firſt day of 


If two ſiſters intitled to ſeveral fulns of 


money, and to an account of their father's. 


perſonal eſtate, agree to ict thoſe ſums re- 
main with their brother on his giving them 
a bond for 10007. they ſhall be creditors for 
a valuable conſideration, tho' the money did 
not amount to ſo much. 3 Atkyns 481. 

If A. in his life-time hath covenanted 
with B. and C. to leave by his will (or that 
his executors, &c. ſhall pay) 700 J. to them, 
in truſt, to pay the intereſt to his wife for 
life, then to be divided among their chil- 
tren, and for default, as he ſhall appoint ; 


term, when inteſtate was: alive. 3} 715 W. 
398 


and binds himſelf, his heirs, &c. in a pe- 


nalty for performance, and dies without iſſue 


and inteſtate; B. © adminiſters, he may re- 


tain aſſets againſt a bond creditor. 7 8 Burr. 7. 
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3. By Payment of Legacies, _ 
4 F 1 : 8 
After debts, an executor, or adminiſtraty 
cum teſtamento annexo ought to pay the lega- 
cies given by the teſtator. And an executor, 
or adminiſtrator was compellahle to account 
before the ordinary by the common lay, 
tho he was not bound to ſwear to or prove 
his account; when cited ex officio, or by 4 
creditor. | 1 


£244 1 


So, at the ſuit of a legatee he was com- 
pellable to prove his account, if there were 
no aſſets upon the account deliyered, and he 
would not pay the legacy. So now, at the 
ſuit of a perſon intitled to diſtribution ; for 
he is in nature of a legatee. - 

So, where an adminiſtrator gives à bond 

according to the ſtatute 22 & 24 Car. 2 
c. 10. to make account at ſuch a day, aud 
will adminiſter, he muſt give in his account 
at the day, without citation, if a court be 
then held. And ſuch account may be ext- 
mined at the inſtance of any, who hath at 
intereſt in it. PH „% 
Vet, otherwiſe it ſhall not be examined, 
Nor ſhall a creditor have an aſſignment of 
the bond to ſue for non-payment of a debt 
to him, or for a devaſtavit, &c. | 

But an executor ought not to pay a legac) 
to him, who cannot take it. 

Tf there are not aſſets for all the legacies, 
the legatees muſt abate in proportion. And 
the executor may take ſecurity to refund, i 
debts afterwards appear. And therefore, it 
he pay legacies without ſccurity to "_— 


4 

* - þ 
: = , 1 3 — * 
[ ; 3 ] 


and a debt afterwards appears, it will be a 
devaftavit. Vide poſt. Div. IX. Tho' it be 
for a covenant broken after the legacy paid. 
: Cow. Dig. 2067. 7 | 8 

payment of a legacy into the hands of an 
infant is good. Bunb. 240. 


4. By performing according to his Power or 


If the teſtator gives his executor a power, 
or authority for any particular purpoſe, he 
ought to purſue his power, or authorit 
ſritly, according to the intent of the teſta- 
tor, S 5 | 


5. By Aſent to a Legacy. 


When neceſſary. 
If a man deviſe lands, which he hath in 


fee, to another in fee, in tail, or for life, the 
deviſee may enter without the aſſent of the 
beir, or executor. And the freehold will be 
in him before entry. So, if he deviſe to 
another for years,the deviſce may enter with- 
out aſſent. And if the heir enter before 
tne deviſee, he may have an ex gravi guerela. 
Co. Lit. 111. 4. 3 
This mode of proceeding is now obſolete, 
an ejectment is much more eligible. | 
But, if a man deviſe to another goods or 
chattels real or perſonal, the deviſee cannot 
take them, without the aſſent of the executor. 
Tho' the goods are at the death of the teſta- 
| | | A 2 tor 


— * 
gm 0 75 * * 


tor in the hands of the is himſelf, Tho 
the teſtator appoint, that he may take them 
without aſſent Tho' the deviſe be of goods 
in ſpecie. 

So, if the deviſe. be to the” executor bt 
ſelf, he ſhall take them as executor 'till hi 
election to have them as legatee. 

'Tho' all the debts are paid, without the 
term, or chattel deviſed to the executor, 

Deviſe of a term for years to the executor 
for life, he take as executor and not as le. 
gatee. Unleſs a ſpecial aſſent thereto, as to 
a legacy ; as paying a ſum charged thereon, 
Str 4. Th. 
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6. What ſball te an Aſent. 


The aſſent of an executor ſhall be expteſ, 
or implied. And therefore, if the executor 
requeſt the legatee to diſpoſe of the legacy, 
that amounts to an afſent. Or, ſend another 
to the legatee to purchaſe it of him. Or, 
offer money to the legatee for the purchaſe. 

So, if the executor take a grant, leaſe, 
Sc. from the legatee, of the thing, or term 
deviſed. Or, a grant, Sc. in truſt for the 
legatce. 

So, if the legatee bimſelk be executor, 
and ſays, he will take according to the will 
that amounts to an aſſent to have it as legatee. 

IF, reciting, that he hath a term by deviſe, 
grants it over, So, if he takes the profits | 
to his own uſe. Or, repair the tenements 


devited at his own charge. ON perform a 
Kon- tak 
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condition, . or truſt, Sc. annexed to the ds. 
viſe, Or, exclude a co-executo. 
So, if a term be deviſed to the executor 
for life, and afterwards to another; if he 
lays, that the other will have it after him, 
it will be an aſſent to have it as” executor. 
1 Leu. 25. e 2 

80, an aſſent to an eſtate in - ph is 
an aſſent to a preſent eſtate. And an aſſent 
to the ficſt cltate, is an aſſent to. the deviſe 
over. | 

So an aſſent to a deviſe of a chan leaſe, is 
an aſſent to the deviſe of a rent out of it. 
Or, to a condition, or contingeney annexed. 
do, an aſſent to take part as reſiduary lega- 
tee, is an aſſent to take the hangs reſidue as 
legatee. 1 Com. Dig. 1 do 8. 


7. bal t. 


But, if the executor, being a legatée, en- 
ter into the term, but do not prove the will, 
that does not amount to an aſſent to have it 
as legatee. Or, if * fay, that the teſtator 
left all to him. 

If an executor, being a lepates, leaſe, Ge. 
by the name of executor, that amounts to a 
claim as executor, wu | 


8. Bu whom it ſhall be. 


If there are ſeveral executors, an aſſent by 

one is ſufficient, | | 

If the deviſe be to one executor, he may 

take by his own aflent, without the others. 
| * 3 | | 90, 


Pay 


— PITS 
FR thre - - - - * 
. _ —— 1 — — > 
ih. * - C5 SIS ey ;- —_— 8 : beg 2 . Ss 
y n n . * A N 4 IN" 8 = mn po Ss 6 —_—T_ =) >, I 2 
# ha, ed * e — . i. — ds —_— l — = e 
* „ r rr 22 a 85 — © - 2 — r ny = =". 7 * — —— — — Lis — A = 
— STEEPE = — 8 —_—— I RENEE DT REES, ts 046 N - > hg =—_ 7 _ 
* 5 = [IT] — e =. — 1. — — 5 _ "- _ — — RY 
23 * — — — Bw .p4 Ip _— OT A CSE II _ — CP Le <<” —_ - © Ge <vv e  4 —— w — K > W = 
K » — — — W — 26S — Wag IG, ny — "x —— ——— — — ne op cw POR ”"_ — m ws 1 
7 
% 0 | * 


F 
>. Oe HL g 
— 3 — 
* 2 2 
"3 4 »#. 
— rt rey en 


— ·— 
P 5 4 =P 
Cee nan dl ET ES — 


— 8 * — -a__ — 2 & 
n —— „ Nr wn III poet aa 
4 £ r = \ 


. 
* 


— . —— Bo. ets as > n n —— — — — — IE — 
— 2 — £ wt. —— 
— — * 3 ” * CIT . POD — * — 


. 


es MAS 7 7 1 
WTE 
—ů eng ww ub A. = _y — n 

— - — 


——. 


19 Re neg 


a 


* 
* 

i 
La 

= 

n 


- — 

- Le + WW EEX * 

- — I — — ũ —— 
+ v6 Ly . 

— —— l k 


1 ** 
2th 
ge) 
_ 


— Cad aa . — — —— — 
2 4 l * on o 4 8 5 2 0 3 
Wb thts Lp WES ACRE" Sp n 2 
P A Ne CO EOF I EC EC EEE ENS 
* p A 6 p 
6 


— 


I 666 


So, if there be a deviſe to all the exeeutorz 


generally, one of them may aſſent for hi 
If a wife be executrix, the afſent of her 


| huſband js ſufficieot. And the huſband my 


elect for his wife, to take as legatee. _ 
So an executor may aſſent to a legacy, he. 
fore probate. Vide ante Div. II. No. g. 
But a feme covert, cannot aſſent to a legacy, | 
Vide 1 Std. 188. 27 4 5 
Nor, an executor within the age of ſeven- 
teen years. | 


If an executor refuſe his aſſent without 
cauſe, he may be compelled to it, by a coun 


of equity, And, if he once aſſent, he can- 

not afterwards diſſent. _ 
If he afſent upon a condition ſubſequent, 

the condition is void. 1 Com. Dig. 268. 


IT. Adminiflration by a Feme Covert, 


If a feme covert be named executrix, {hc 
may adminiſter, without the afſent of her 
huſband. And if ſhe proves the will, 2 te- 
fuſal by the huſband is of no avail. So, if 
ſhe reſuſe, an acceptance by the huſband 1s 
of no avail. ; - 

So, if a feme covert be next of kin to an 
inteſtate, adminiſtration ſhall be granted to | 
her. Vide Adminiſtrator, Div. II. No. 6. 
But, if a feme covert be executrix, or ad- 
miniſtratrix, adminiſtration by the huſband, 
binds her. So, if he adminifter without 
her aſſent. And a gift, or releaſe by the 
huſband alone, is good. So, if the huſband 


alone, 


1127 ] 


alone, recover a debt due to the wife, as 
executrix, upon a promiſe to him, it will 
be a devaſlavit for ſa much. So, if the huſ- 
band eſloines the goods, it will be a deyaſ- 
tavit by the wife. CARIES 
So, the wife, without her huſband, can- 
not diſpoſe of the teſtator's goods. So, if 
the wife alone releaſe a debt without pay- 
ment, it is not good. 1 Com. Dig. 269. 
cites OF. Ex. 297. cont. 1 And. 117. 
| Yet the goods of the teſtator are not veſt- 
ed in the huſtand. And the huſband can- 
not ſue, or be ſued in right of the teſtator, 
without his wife. 1 Com. Dig. 269. 


V. Adminiſtration by an Infant Executor, 
4c ter Seventeen. 


After the age of ſeventeen, and before 
twenty- one, an infant executor may adminiſ- 
ter, and may diſcharge a debt upon payment. 
And ſell a chattel real, &c. for payment of 
debts. So, if a ſale by an infant executor 
be for money for the debts of the teſtator, 
and for payment of what he himſelf owes 
for neceſſaries, it will be good. Though 
the ſale be at an under value. 

But a releaſe by an infant executor, for 
more than he received, is yoid for ſo much. 
So, if he releaſe a bond upon payment of the 
principal; for perhaps there was a reaſon in - 
equity for the payment of the penalty. 
Cam. Dig. 269. cites, per three J. Cro, 

14 Cant. 
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e 1. Roel. 756. 5 35. Cro. Car. 490, 


4 
i 
* 


Jon. 400. 


So any act by him, that will be a devo 


vit, is void. Id. cites, Semb. 1 And, 1, 


Cro: Car. 490. 


Pr, Adniniſration * an Admin Pra, 
durante minore =tate, 


— 


#* 5. 


If an Sete ve 15 infant, admini- 


ſtration ſhall be granted to another during 


his minority. So, if an infant be intitled 


to the adminiſtration, adminiſtration ſhall 
be granted to another during his minority, 
Vide Adminiſtrator. Div. II. No. 6. 

But the adminiſtration ceaſes, when the 
infant executor attains the age of ſeventeen 
years. And if there are ſeveral eXecutors, 


when any one attains ſuch age. 


Yet where adminiſtration is granted dur- 


ing the minority of any one intitled to ad- 
miniſtration, it does not ceaſe until his age 


of twenty-one years. Hide Admin rotor. 


Div. II. No. 6. 


An adminiſtrator during the minority of 


any one intitled to adminiſtration, has, for 


the time, all the power and authority of an 


abſolute adminiſtrator. 


So, if a man appoint an infant his execu- 
tor, and that another ſhall have the admini- 


ſtration during his nonage; he 1s executof 
for the time, and fo long has the authority 


of an abſolute adminiſtrator or executor. 
Though he be made by the will adminiſtrator, 


only tor the benefit of the infant e 
| : | | 0, 


( 329 J 


So, if adminiſtration be granted by the 
ordinary during the minority of an infant 
executor generally, the adminiſtrator ma 
pay the debts of the teſtator. And, if he give 
his bond for a debt of the teſtator, he may 
retain of his goods to the value. So, he 
may fell, or diſpoſe of the goods of the tei- 
tator, if they are peritura. Or, for pay- 
ment of debts. So, he may retain for his 
| own debt. So, he may receive debts due to 

the teſtator. And diſcharge, and acquit them. 
So, he may maintain rover for the goods 
of the teſtator ; for the property is in him. 
Or, other actions for debts due to the teſ- 
tator, Se. Sn 5 : . = YO 

So, he may aſſign a term for years, Or, 
demiſe it for a Jeſs term. 5 
But he is only in nature of a bailiff, and 
ought to account to the executor, So, if 
he has adminiſtration granted to him ſpecial- 
ly in commodum executor”, he cannot make 


? 1 5 


leaſes of chattels real of the teſtator. | 

If the adminiſtrator, durante minore fate 
continue in poſſeſſion of the goods after the 
executor attains the age of ſeventeen years, 
he may be ſued by a ſtranger. And, if he 
has waſted the goods before the full age of 
the infant executor, he may afterwards be 
charged upon the ſpecial matter. 

So the executor, when probate granted, 
ſhall have derinue againſt him, or a ſuit in the 
ecclefiaſtical court for the goods: ” 

But, if an adminiſtrator, durante minore 
eſtate, adminiſter in part, and deliver to the 
executor at his full age, all the refidue, he 
cannot be charged by a ſtranger, Or, if he 


11 deliver 
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deliver to the executor only part, who te. 
leaſes to him the whole. Per tue J. 1 My 
174, 5. Semb. Cro. El. 43. 1Com. Dig, 250 
Adminiſtration granted during the minority 
of four children, does not determine on the 
marriage of one of them to a huſband of full 
age. Per King C. and Raymond, C. J. ,p 
Adminiſtration granted during the minority 
of an infant executrix under ſeventeen, does 
not determine on her marrying an huſband of 
age. Per King C. and Raymond, C. F. den). 
ing Prince's caſe, 5 Co. 29, to be law, as nat 
mentioned by other reporters of the ſame caſe, 
Nor, on the death of one of the infants, 
Per King C. and Raymond, C. F. contrary to 
Bruqenel's caſe, 5 Co. Ibid. 


8 * 


. 
I : 


— 


* — 
l 5 _ = = 4, =_ 
8 — — . I. a is D 
. — een _— | \ \ 
— — 7 Eton we on Sd — — 1 Pan's — 2 „ ·’'˙ꝛwꝗ⁰OQ 46, " = 
— ——ů— — — * >. - — — es — 
— 
N * 


9 
= 3 A — 
— 

n 


i 
> - 2 — - 
Re 3 Rr ——= P 
KS 2 1 
> 62. 00 ERS - e— 
Es ＋ — — 
— — — 283. * 
a — nary — 


— —— — — 
A IT "I bMS > gy 
— 4 - by — 2 2 n 
— 2 R 
W gms. File 
— 25 + > + ay 
r 
— x 


ET = oe Pra 
ES ER 


- I gt 4s 
— —— 


VIII. Adminiſtration by an Executor, of an 
© REN. 5 
If the executor prove the will of his tel. 

tator, and dies, his executor ſhall adminiſter 

to the firſt teſtator. Vide Adminiſtralur, 

Thw, #: Na. 6, + <c | 
But, if the executor die inteſtate, his ad- 

miniſtrator ſhall not be executor to the tel- 

tator. Vide ld. 5 
Nor, the executor of another co-executor, 

who was dead before. i | 

Nor, the executor of the executor, who 

proved the will, though the other executor, 

who ſurvived, refuſed. : _ | 
The executor of an executor, hath the 


fame intereſt in the goods of the firſt teſtator, 
| „ 
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I Wi 
4s the firſt executor. And ſhall plead, plene 


| adminiſtrauit, &c. in the ſame manner. And 
| ought to adminiſter the goods in the ſame 
manner, Sn ve. | 
By the flat. 25 Ed. 3. c. 5. Executors of 
executors ſhall have actions of debts and 
goods of the firſt teſtator, in the ſame man- 
| ner as the teſtator himſelf; and ſhall anſwer 
to others as the firſt executor ſhould do, 
By the ſame ſtatute, he ſhall have execu- 
tion of ſtatutes-merchant, and recognizances 
to the firſt teſtator. | 1 | 
If a teſtator hath a ſtatute-merchant certi- 
fied into chancery, and an extent upon it, and 
before the return of the extent dies, his exe- 
cutor or adminiſtrator may ſue out a /zberare 
upon it without a new certificate or extent. 
And the executor of the executor of B. 
may be named direaly, executor to B. 
But before the fat. 17 Car. 2. c. 8. If an 
executor had a judgment for a debt of his 
teſtator, and died inteſtate, the adminiſtra- 
tor de bonts non ſhould not have had ane 
facias upon this judgment for want of pri- 
vity, but ought to have had debt de novo 
for the ſame demand, as adminiſtrator to 
the firſt teſtator. | To 3 
If an adminiſtrator had judgment, his 
executor, or adminiſtrator ſhould not have 
had a ſcire facias upon it. yh 
Otherwiſe, if the executor, or admini- 
ſtrator had judgment, and had ſued execution 
upon it by elegit, though the debt was not 


ml: for thereby the intereſt was veſted 


If 


| 552 1 


4 N the executor,” or adminidttütt hath 
| ene for the goods of the teſtator taken 
out of his poſſeffion, his executor, or ad. 
-miniſtrator ſhall have . a /cire faeias upon it, 
and account for them to the Aae . 
bonis non. 

And now, by the flat. 17 Car. 2. c. g. 

made perpetual by eos hole I Jac. 24.6 17, 
an. adminiſtrator, de Bonis non,  &c, mi 
ſue a /cire facias, and take execution on ſuch 
judgment after verdict. 

And, if execution after judgment upon 3 
verdict be ſued, and the money levied, the 
adminiſttator, de honig non, &c. may haveir 
, by the equity of this ſtatute, if the 
ſheriff return, remaining in his hands for 
want of buyers, he may ſue a vend er- 
ponas, or diſir nuper vic. 

So, upon a judgment by default, if the 
adminiſtrator ſue execution, and die, when 
the goods are in the hands of the ſheriff, the 
adminiſtrator, de bonis non, &c, ſhall have 
the 'money brought into court, 

So, the executor of an executor ſhall hare 
eſcape againſt the ſheriff, for the eſcape of 
one in execution, at the ſuit of the firſt tel- 

tator. 1 49 271, 2, 

So now, by the „at. 8 S 9 . z. c. 10, 
If plaintiff die after interlocutory, and 

before final judgment, the action ſhall not 

. abate, if ſuch action might originally be 

ſued by his executor, or adminiſtrator; but 
the executor, or adminiſtrator may have 2 
ſeire facias againſt the defendant, or, if be 
die, againſt his executor, or adminiſtrator ; 


and if the defendant, his executor, or admi- 
niltrator 


F 


tor 
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| niſtrator appear, and ſhew no i to arreſt 


the final judgment, or, on a ſeire fect, or 


| two nibilt, make default, a writ of enquiry 


ſhall go, and being executed and returned, 


judgment final ſhall be given againſt the de- 


fendant, or againſt his executor, or admi- 
niſtrator. 

80, if the defendant die after interlocutory, 
and before final judgment, the plaintiff, or, 
if he die, his executor, or adminiſtrator may 
have a /cire facias againſt the executor, or 
adminiſtrator of defendant, &c. 

But if the defendant die before final judg- 
ment, and a ſcire facias is ſued againſt his 
executor, or adminiſtrator, the judgment in 
the ſcire facias mult be againſt the executor or 
adminiſtrator and not againſt the inteſtate, 


tho' the action was commenced againſt him. 


Semb. 1 Salk. 42. 
VIII. Diftribution of Inteſtates Eflate. 


When the executor had fully adminiſtred, 
and paid all the legacies and debts of his teſ- 
tator, the ſurplus, (if there was any,) be- 
longed to himſelf, tho' he was not named 
reſiduary legatee. 


So, an adminiſtrator, ſince the fat. 21 H. 
8. c. 5. was not compellable to account for 


the ſurplus, after debts, &c. paid, but had 
it to himſelf ; for the ſtatute intended him a 
benefit, 

And, if the ordinary had required a bond 
of bim to make account, or diſtribution . of 
the lurplus, a prohibition would g0. Or, 

if 
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if he had proceeded to inforce a diſtribution 
| tho' the adminiſtrator had agreed to make 

% 292. 

But now by the Hat. 22 & 23 Car. 2. 4. 
10. made perpetual by the far. 1 Jar. 2 
c. 17. the adminiſtrator ſhall diſtribute what 
remains clear of the inteſtate's goods, after 
his debts, funeral, and juſt expences allowed, 
to his wife, children, or next of kin, vi. 
one third to the wife, and the reſt to hi; 
children, or, (if any of them be dead,) their 
legal repreſentatives : any child advanced in 
the parent's life to the value of the dividend, 
ſhall have no ſhare with the other children, 
_ unleſs the heir: If advanced, but not to the 
value, he ſhall have ſo much as will make 
his ſhare equal with the other children : And 
the heir at Jaw ſhall have an equal ſhare with 
the reſt, tho' advanced in his father's life, 
without regard to land by deſcent, or otherwile, 
By the ſame ſtatute, if there be no chil- 
dren, nor repreſentatives of them, a moiet) 
{hall be to the wife, the other moiety equally 
to his next of kin, in equal degree, and theit 
repreſentatives; provided, no repreſentation 
be among collaterals after brothers, and liſters 
children. - 

If no wife, all ſhall be diſtributed to the 

children. If no wife, nor children, all to 
the next of kin equally. 

A brother, or ſiſter of the half blood, ſhall 
have an equal ſhare, with thoſe of the whole 
blood; for they are in equal degree. ut 
various authorities. 1 Com. Dig. 273. 

V Diſtribution 
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Diſtribution ſhall be made to the ſeveral 
Gocks, which are in equal degree of kia. 
And if any be dead, the repreſentative to the 
remoteſt degree in a lineal deſcent, ſhall be 
admitted to the ſhare of his parent. 

If there be only one ſon, or daughter, the 
whole ſhare of the children goes to him, 
or her. 1 

If there be a grand-mother, and alſo an 
aunt, the whole goes to the grand-mother ; 
tor ſhe is neareſt, _ | 

If three brothers, who are dead, have ſe- 
veral iſſues, the one two, the other three, the 
other five, all ten take in equal degree; for 


| they ſhall take as next of kin; and not in 


repreſentation to others. 

f a ſon, or daughter die in the life of the 
father, he ſhall have all without diſtribu- 
tion, for he is next of kin. So, the mother 
would have had. 5 

But now by the „at. 1 Fac. 2. c. 17. If 
after the father's death, any child die in- 
teſtate, without wife, or iſſue, in the life 
of the mother, every brother and ſiſter, 
and their repreſentatives ſhall have an equal 
ſhare with the mother. 3 

If he die without iſſue, having a wife, 
every brother, and ſiſter mall have an equal 
ſhare with the mother, of the moiety diſ- 
tributable. 1 Com. Dig. 273. | 

By*the at. 29 Car. 2. c. z. the. ſtatute 
22 & 23 Car. 2. c. 10. does not extend ta a 


| feme covert inteſtate ; but the huſband ſhall 


bave adminiſtration, and her perſonal eſtate, 


as before, — This was doubted before. 2 
Mod. 20. | | 


The 
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| The far. 22 & 23 Car. 2. c. IO. is in. 


troductive of a new law, and therefore, ſhall 
be ſtrictly expounded in reſtraint of diſtri. 

bution, 

No one ſhall have a ſhare as repreſentative, 
except the ifſues of a brother, or ſiſter to the 
inteſtate, and not of an uncle, or aunt. 

If a brother of the inteſtate hath a grand- 
ſon, and a ſiſter hath a ſon, or daughter, the 
grandſon ſhall not have diſtribution with the 
fon, or daughter of the fiſter. 

Every ſon advanced by the father in his 
life-time, except the bes at law, ſhall put 
his advancement into Hotchpot, before he 
ſhall be admitted to a diſtribution. 

So, the heir at law, if he be advanced out 
of the perſonal eſtate. Tho' his advance. 
ment be- only, the uſe of furniture for his 
life; for it is an advancement pro tanto. 

805 the younger ſon, tho' he takes as heir 
by Berough Engliſh, by deſcent ; for he is 
not properly heir at law. 

So, a portion for a daughter, to be raiſed 
cut of lands at age, or marriage, will be an 
advancement to the daughter, when ſhe mar- 
ries, tho' ſhe was within age, and unmar- 
ried at the death of the teſtator. 1 Com. 
Dig. 273, 4. | | 

By the fiat. 22 & 23 Car. 2. c. 10. 00 
diſtribution ſhall be, till one year after | in- 
teſtate's death. 

And then the party ſhall give bond with 
ſurety to refund his rateable part towards any 
debt and charges, which ſhall be recovered 
againſt the adminiſtrator, or appear due from 
the inteſtate. 1 Com. Dig. 274. . 

| ; 9 


T9091 
so by the ſame. ſtatute, diſtribution ſhall 


. be, where adminiſtration is granted cum 


teftamento annex z for the will ſhall be 

rſued. 

Yet the next of kin Lk an raped veſted 
ja him before diſtribution, and if he die 
within a year after. the inteſtate, his executor, 
or adminiſtrator ſhall have his ſhare. 1 
Com. Dig. 274. 

go, if he make a will, and deviſe his ſhare, 
it ſhall go to the Sie. 

So, if the next of kin be a feme covert and 


die, and then her huſband dies before admi- 


niſtration to his wife, it goes to the executor, 
or adminiſtrator of the huſband. I Com. HS 
274. cites Dub. 2 Ver. 302. 

If an adminiſtrator refuſe to make diftri- 
bution, he may be compelled to it in Chan- 
cery. 

55 any one intitled to dine may 
compel him to prove his account, and to be 
examined upon oath as to it. 

do a mandamus lies to the ſpiritual court 
to make a diſtribution to him, who has a 
right, if they do it not. Semb. 1 Salk. 251. 
1 Com, Dig. 274. 

If inteſtate hath ſeveral brothers and ſiſters, 
ſome of the whole and others of the half 
blood, who all die in his life-time, all leav- 
ing ſeveral children, the diſtribution ſhall be 
per capita, for they take as next of kin to 
inteſtate. If one of inteſtate's brothers, or 
filters ſurvives him, the children of the 
reſt, muſt take only by repreſentation, 1. e. 
fer ſtir pes; and there is no diſtinction be- 
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tween il whole and the half blood. . 


4 fon % Bury, H. 1722. Clarkſon . Spatenan, 


M. 1688. Wall v. Theedham, 7. 1711, 
Bunh. 157. Davers v. Dewes, J. 1730. | 


P. M. 40. 


If inteſtate dies without iſſue, leaving a wife 
brothers, fiſters; and mother, the wife take 
a moiety, and the mother hath a ſhare of the 
other moiety in common with the brother 
and ſiſters. Stra. 710. 

Borough Engliſh lands ſhall 10 brought in. 
to hotch pot, on the ſtatute of diftributicn, 


Per Jekyll, M. R. Pratt v. Pratt, P. 5 Gn, 


24 Stra. 935. 

But this decree was reverſed by Talbot C. 
who determined that the youngeſt ſon ſhould 
ha ve his full diſtributive ſhare of his father's 
perfonal eſtate, notwithſtanding the deſcent 
of lands in Borough Engliſh to him; and ſo 
again in Lutwyche v. Lutwyche, P. 8 Geo, 2 
Caſes in the time of Talbot, 276. 

A poſthumous brother of the half blood 
fhall rake under the ſtatute a ſhare of his 
inteſtate brother's perſonal eſtate, 1 Yezy 


ö 156. 


The condo of ſiſter, and the daugh- 


ter of aunt of inteſtate, are in equal degree, 


and the diſtribution ſhall be equal. 1 Verq, 
333 

Debts follow the perſon of the creditor, not 
of the debtor ; therefore if an Engliſbman fe- 
fiding and dying here, and adminiſtration 
taken out here, hath debts due to him in 


Scotland, or abroad, they ſhall be diſtributed 
2 according 


ac 
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according to the law of England. 2 Vezey, 
35. | | 


5H TIX. Devaſtavit. 
"fe, 1. What ſhall be. 
akes | 


If an executor or adminiſtrator ſell, im- 
bezil, or convert to his own uſe the goods of 
his teſtator, or inteſtate, before debts or le- 
gacies paid, it will be a devaſlavit. So if 
he pays that which need not be paid, Or, 
pay a legacy, or a debt of an inferior nature 
before another of a ſuperior. | 

If he diſcount a debt due from the teſta- 
tor to a creditor, out of his own debt. 

So, if he diſpoſe of goods at an under- 
| value. Tho' they are ſo appraiſed. OF. 

my Nu. de hoc ? if there is not any 
| fraud, | 

So, if he accept a note, covenant, &c. in 
ſatisfaction of a debt, which is not paid. 

So, if he releaſe, or acquit a bond, being 
forfeited. Vide pot. No. 2. Or, cancel, or 
deliver it to the obligor. - 
So, if he releaſe an action to another, who 
took the goods of, or did a wrong to the teſ- 
tator, it will be a dev arit to the value of 
the goods, or damages. : 

0, if he ſubmit a debt due to the teſtator, 
Ge. to arbitration, and the arbitrators do 
not make a recompence to the full value, it 


will be a devaſtavit for the reſidue, Of. 
Ex. 229, | 


. But 


4 


But as a jury are, by their verdict, to de. 
termine, devaſtavit vel non, if the reference 
was fair, and intended to avoid expences of 
law, I ſhould not much fear a jury finding a 
devaſtavit, for the fault of arbitrators. 

If he pay a debt upon an uſurious contract, 
it is a devaſtavit. Per Yel. Ney 129. 

But I conceive it muſt appear upon the 
face of the contract, to be uſurious, and then 
the az. renders the contract void. 

So, if he agree with the executor de ſon 
fort, and accept his covenant for payment, 
it will be a devaſtavit for ſo much, tho' no- 
thing be paid. 

So, if an executor, or adminiſtrator hath 
aſſets to the amount of 100 J. and is ſued in 
two actions, and confeſſes judgment to 100/, 
value in each, he ſhall be charged with 200. 
as if he had given bond for ſo much. S0, if 
he be ſued upon bond, and upon ſimple con- 
tract, and ſuffer judgment in both, without 
pleading the bond to the action upon fimple 
contract, or the judgment in the action upon 
fimple contract, to the action upon the bond, 
he ſhall be charged with both judgments, 

tho' he hath aſſets only for one. 

So, if he ſuffer a judgment for principal and 
intereſt incurred ſince the death of the teſta- 
tor, it will be a devaſlavit, for the intereſt, 
R. 2 Lev. 40. 

Qu. If he had not aſſets to pay the prin- 
cipal ? | 

A devaſtavit by the huſband binds the 
wife. Nide ante Div. IV. 1 Com. Dig: 


274.5. 
83 2. What 
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2. What not. 


But a receipt for ſo much due upon a bond 
28 he receives, is not a devaſtavit for the re- 
ſidue. Nor, a parol agreement, that he will 
not ſue for the penalty. Nor, a delivery in- 
to another's hand, that it may not be ſued. 


his own uſe, is not a devaſtavit; if he pays 


own money. | | 
So, if he loſe a bond due to the teſtator; 
for he hath a remedy for the debt in equity : 
but he ought to purſue it, Dub. 2 Ver. 
299. „„ 

45 if he compound an action of rover for 
the goods of the teſtator, and take a bond for 
the money to he paid at a future day, it is 


the bond is taken, is aſſets immediately. 
So, a releaſe by an executor of full age, 


Fige ante No 1  ;-;. 
So a devaſtavit by one executor does not 
charge his companion. | 
So the executor of an execu'or ſhall not be 
charged by a devaſtavit made by the firſt ex- 
ecutor; for it is perſonal, tho' it be in the 
caſe of the king. 1 Com. Dig. 275. 
it there are arrears of rent on a leaſe of 
leaſehold premiſſes, and tenant becomes in- 
ſolvent, and the adminiſtrator releaſes the ar- 
Tears, and gives him a ſum of money to quit 
poſſefſion; if it appears for the benefit of the 
2 3 eſtate, 


So, diſpoſing of the goods of the teſtator to 


debts of the teſtator to the value, with his 


not a devaſtavit; but the money for which 


upon payment of principal and intereſt due 
upon a forfeited bond, is not a devaſtavit. 
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eftate, he ſhall be allowed both. 3 P. jp 
. e 
Three adminiſtrators appoint a receiver, 
each adminiſtrator liable only for what he 
himſelf receives. Barnes 440. | 


3. Remedy upon a Devaſtavit. 
If an executor, or adminiſtrator be guilty 
of a devaſtavit, and there is afterwards judg- 
ment againſt him for a debt of the teſtator, 
or inteſtate, and upon a feri facias thereon, 
nulla ona be returned, a ſpecial ſcire facias 
ſhall go to the ſheriff guod de bonis teſtatorit 
Oc. et /i conflare poterit quod devaſtavit, tunc 
de hon is propriis, &c. 1 

Or, if after nulla ona returned, a teſftatun 
be entered upon the roll u de vaſtavit, 2 
writ of enquiry ſhall be directed to the ſhe- 
riff, and if by inquiſition the it be 
found, and returned, there ſhall be a ſcire 
facias guare executionem non de propriis bonis; 
and if upon that the ſheriff return /cire jec, 
the executor, or adminiſtrator may appear, 
and traverſe the inquiſition. 

If he appears, and traverſes, and it be 
found againit him, the judgment ſhall be 4 
bonis propriis. So, if he appears, and aftet- 
wards makes default. So, if upon the fire 
facias the ſheriff does not return /crre fect, but 
two 21h11s, | 

But a ſcire facias quare executionem non de 
bonis propriis, does not lie, without a devas- 
tavit returned, or found. And an executor 
is not injured by this courſe ; for, tho' he 


cannot traverſe the inquiſition, when he does 
0 | not 
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not appear, nor ſhall have an action againſt 
the ſheriff for a falſe return, yet he may be 
relieved by an auditã quereli. 

80 the ſheriff may return a devaſtavit up- 
on the feri factas, but it ſhall be at his 
peril ; for the inquiſition is for his ſecurity. 

So, after a judgment againſt an executor, 
or adminiſtrator, the plaintiff may have debt 
againſt him, in the debet and detinet, upon a 


ſuggeſtion of a devaſtavit, Tho' the judg- 


ment be erroneous, till it be reverſed. _ 

But he ſhall not have debt in the debet and 
detinet, upon a ſuggeſtion of a devaſtavit, 
where he ſues upon the bond of the teſtator. 
Nor, ſhall he have a / ire facias againſt an 
executor, upon a bare ſuggeſtion of a devaſtavit. 

So debt does not lie azainſt the executor of 
an executor, upon a devaſiavit by the firſt 
executor. . 1 Com. Dig. 275. 

But this is altered by /,. 30 Car. 2. 
fat. 1. c. M ,⏑‚ 4 T M0 25- 
(12. Vide poſt. this diviſion. 

Upon a judgment againſt huſband and 
wife executrix, if ſhe furvives, debt does not 
lie, ſuggeſting a devaſtavit by the huſband; 
for, tho' chargeable for the waſting by the 
huſband, ſhe ſhall not be charged de bors 


propriis for colts recovered againſt the hul- 


band, 8 | 

And by the fat. 30 Car. 2. c. 7. made 
perpetual by the Hat. 4 & 5 V. & M. c. 24. 
\ 12. Executors, or adminiſtra'ors of any, 
who as executors de ſon tort, or as admini- 
ſtrators, hall waſte, or convert to his or their 
own ule, goods or affets of any perſon de- 


A 4 ceaſed, 
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ceaſed, ſhall be liable in the ga OY 


ner as their teſtator, or inteſtate would har 


been. 
And upon this ſtatute, the executor, or 


_ adminiſtrator of a rightful 'executor, or ad. 


miniſtrator, ' ſhall be charged upon a de 
tavit of the teſtator, or inteſtate, for the 


word adminiſtrator comprehends him. 


Execution ſhall be upon a devaſtazit, 23 


for his own proper debt, by capras ad je. 


_ © #isfactendum, or elegit. 


But a debt by devaſtavit ſhall be only 
of the nature of a debt by ſimple contra, 


And therefore, the executor of him, who ws 


guilty of the devaſtavit, may retain for his 
debt, before payment of the debt due. by the 
devaſtavit. 1 Com. Dig. 276,7. 

It a devaſtavit is returned againſt a fene 
covert executrix, and her huſband, that (uf- 
ficient goods have come to their hands which 


they have waſted and converted to their own 


uſe, it is good; the converſion is not ne- 
ceſſary, and may be rejected; and judg- 
ment ſhall be de bonzs Propriis of both. Stra, 
WG... 
Executor d- ſon tort of executor de fon tort, 


is not liable for a devaſkavir committed by 
the firſt, either at common law, or by fat. 


30 Car. 2. c. 7. Andr. 252. 
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ADMINISTRATOR. 
7. Adminiſtrator, by the common Law. 


Anciently, the care of an inteſtate's goods 
ſeemed to be under the direction of his lord, 
unleſs he died in war; but then it was under 
the direction of the temporal court, where 
the goods were. And the opinion, ꝙ Co. 38. 
5. Henſioe, that the king had the care of 
them, is not true. Vide Seld. Furiſd. of Tef- 
laments, I. 2. Go 1, 2 5. 8 

In the time of king John, the king by 
Magna Charta, 17 Job. granted, Si liber homo 
intelatus deceſſerit, catalla ſua per manus pro- 
pinguorum parentum et amicorum ſuorum per 
viſum Ecclefie + 5 SG Seld. Furiſd. 
of . . 1 % ©» 

So, by charter in the time of R. 1 Eg. 
Ca. 206. | 
And upon this foundation, it ſeems, that 
the ordinary intermeddled with the goods of 

an inteſtate, 

Or, it was granted to them by parliament. 

Though i it be ſaid, that adminiſtration be- 
longed originally to the ſpiritual court. 

So the king may grant adminiſtration, by 
letters patent, Vide 1 Salk. 37. 

And where there is not any of kin to the 
inteſtate, the king uſually appoints one by 
his patent, to whom the ordinary grants ad- 
miniſtration. 

And the ordinary may commit his autho- 
tity to another, to take care of the inteſtate's 
goods. 
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goods. And might have had treſpaſs o 
goods taken out of his poſſeſſion ; otherwiſe 
not. Or, releaſe ſuch treſpaſs; which woul 
be a bar to an adminiſtrator afterwards made. 
But the ordinary, or his committee b 
writ, ad colligenda bona deſuncti had only the 
power of an admixiſtrator, durante minare 
tate. 8 
What power that is, Vide Administration, 
„CC of A _ 
And therefore, could only adminiſter, ad 
commodum of the inteſtate, and not to his pre. | 
judice. And could not give goods, or releaſe 
debts, Cc. 2 Inſt. 398. cont, as to the 
diſpoſition of the goods, but acc. as to the 
releaſe of debts. 1 Com. Dig. 277. Various 
Authorities, not worth citing, as the ordinary 
does not now interfere. -, 

The ordinary could not have an action for 
the recovery of the goods. | 
Let, by the „at. W. 2. c. 19. An adticn 
will lie againſt the ordinary for a debt of the 
inteſtate, if the goods come to his hands; 
which is only an affirmance of the common 
law. So, every action, which wall lie again 
an executor. And, againſt the executor of 
the ordinary, if the goods of the inteſtate 
come to his hands. So, againſt the com- 
mittee of the ordinary. | 

Yet, the ordinary ſhall not be charged be- 
yond the aſſets which come to his hands. 
And for ſo much he ſhall be charged, if he 
retains them in his hands, though he grants 
adminiſtration to another. 1 Com. Dig. 


277 8. ; 
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II. Since the Statute, 31 Ed. 3. c. 11. 
1. When Adminiſtration ſhall be granted. 


Now, by the far. 31 Ed. 3. c. 11. where 
a man dies inteſtate, the ordinary ſhall depute 
the next and moſt lawful friends of the de- 
ceaſed to adminiſter his goods, who ſhall 
have an action to demand and recover, as 
executors, his debts, to diſpend for his ſoul, 
and ſhall anſwer in the king's courts to others, 
&c. and be accountable, as executors. 
And therefore, in all caſes, where a man 
dies inteſtate, the ordinary ought to grant 
adminiſtration. And he is compellable to 
doit. And if he refuſe, a mandamus ſhall be 
granted. | : 

So, if a man make a will, and all the exe- 
cutors refuſe, Or, make his will, but do 
not name any executor. . So, if one executor 
proves the will, and dies, and then the 
other refuſes. EH, 
| Oo, if a man name the executor of B. to 

be his executor, and die in the life-time of 
B. for until B's death, the teſtator is in ef- 
fect inteſtate. 

Or, name an executor, to have authority 
ater a year from his death; for during the 
year, he is without an executor. 

So, if he name an executor, who dies in- 
teſtate, the ordinary ought to grant adminiſ- 
tration, de bonis non, &c. A 


If 
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If the executor of the king refuſe, ad. 


niſtration ſhall be granted, cum teſtamenty 
annexo. „„ 5 
So, if an executor be within the age of 
ſeventeen years, adminiſtration ſhall be grant. 
ed during his minority, vis. until his ape 
of ſeventeen years. Vide Adminiſtration, Dip. 
FI. . M | 
So, if a perſon, intitled to adminiſtration, 
be within- age, it may be'granted to another, 
during his minority, Vide poſt. No. 6, 
So, if he be out of the kingdom, it may 
be granted, during his abſence. So, if it 
be conteſted, who ſhall be executor, it may 
be granted, pendente lite. Vide Hob, 2:0, 
2 Jon. 134. per three F. F. g. 260, Vid 
mfra, cont. | 
If the executor be an idiot, 
under other natural diſability. | 
If the executor writes to the judge of the 
| ſpiritual court, that he cannot attend the 
executorſhip, and defires he will grant ad- 


en compot, ot 


miniſtration to another, it will be a renun- 


ciation, and he cannot afterwards adminilter, 
for there is no form requiſite to a refuſal. 
But if a man make a will, and an exect- 


tor, adminiſtration granted before probate, 


or refuſal, is void, if the will be afterwards 

proved; though it was concealed and not 

known at the time of adminiſtration granted. 
Vide Adminiſiration, Div. IT. No. 4. 

S8o adminiſtration granted before a refuſal 
is void; though the executor afterwards te- 

fuſe. Or granted when the executor becomes 


3 bankrupt, So, though it be danny 
ö g ws 


1 


who is the true executor, adminiſtration 
granted in the mean time, is void. Mo. 636. 

cont. Semb. ſupra. 3 

80, if one executor prove the will, and 
the other refuſe, and he who proved it, dies, 
adminiſtration ſhall not be granted during the 
life of the other. R. Hard. 111. Dub. Dy. 
160. 5. Without a new refuſal. 1 Salk. 307. 
311. 1 Com. Dig. 278, 9. 5 


2. By whom it ſhall be granted. 


By the „at. 31 Ed. 3. c. 11. The ordi- 
nary deputes the next and moſt lawful friends 
to adminiſter. And within this ſtatute, the 
king may grant adminiſtration, as ſupreme 
ordinary. Fr 8 

The biſhop, or metropolitan. Vide poſt 
No. 3. 5. So, the guardians of the ſpiritu- 
alties. The commiſſary, archdeacon, or 
other eccleſiaſtical judge, is an ordinary with- 
in this ſtatute. 33 . 

But the delegates cannot grant adminiſtra- 
| tion, for their authority is only, corrigere. 

Yet, if the delegates repeal an adminiſtra- 
tion granted by an inferior judge, who is 
thereby diſabled to grant adminiſtration, de 
novo, then the delegates may grant it. Semb. 
Lat. 85. 2 Rol. 233.1. 13. | | 

The ordinary hath no more power ſince | 
the fat. 31 Ed. 3. c. 11. than before, except 
to grant adminiſtration to thoſe who have 
greater authority than himſelf. And there- 
tore, fince the ſtatute, he cannot have an 

es h — action 
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| action for a debt, &c. to the inteſtate. 1 05. 
Dig. 279. | e 


3- When by the Metropolitan. 


If an inteſtate die, having bona notabilis 
in ſeveral dioceſes, adminiſtration ſhall be 
granted by the archbiſhop of the province, 
So, if he hath 4ona notabilia in ſeveral dioceſes 

of the ſame province, though he hath not 
goods in the dioceſe in which he dies, Or, 
in ſeveral peculiars within the ſame province, 

So, if a man die inteſtate out of the king- 
dom, the archbiſhop ſhall grant adminiſtra 
tion. EH, : | 

So, if the king die inteſtate, or his exe. 
cutors refuſe. | 1 

So, if a biſhop die inteſtate, though he 
hath not any goods out of his dioceſe. 
So, if adminiſtration by an inferior judge 
be repealed upon appeal, the court which 
repeals it, ſhall grant adminiſtration, 4. 
novo. | 

But, if a man die inteſtate, having bn 
notabilia in the ſeveral provinces, adminiſtri- 
tion Thall be granted by each archbiſhop, for 
the goods in his province. 

If he hath bona notabiia in Ireland, and 
alſo in England. it ſhall be granted by the 
archbiſhop of Dublin, for the goods in Ire- 
land, and by the archbiſhop of Canterbury 
for the goods in his province. 

So, if a man die inteſtate, having goods 
in a peculiar, and alſo in a dioceſe 3 

* am 
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ſame province, adminiſtration ſhall not be 
oranted by the archbiſhop, but by the biſhop 
for the goods in his dioceſe, and by the judge 
of the peculiar for the goods there. Vide 
Adminiſtration, Div. IT. No. 6. | 

Vet, if the metropolitan grant adminiſtra- 
tion, when it does not belong to him, it is not 
void; but only voidable. Otherwiſe, if he 
grant adminiſtration for goods in another 
province ; for that is void, | 14 

But, after an adminiſtration by the arch- 
biſhop, if the biſhop, to whom it belongs, 


4 


grant adminiſtration, and then the firſt ad- 


miniſtration 1s repealed, the adminiſtration 
granted before the repeal ſtands good. 

So, in all caſes, where the firſt adminiſtra- 
tion is repealed, the ſecond ſtands good, 
though granted after the grant of the firſt, 
and before the repeal of it. « Com. Dig. 
279, 80. | 


4. What are Bona Notabilia. 


Bona notabilia were not, originally, of any 
certain value; for, if a man had to the value 


of 40g. or a leſs value in ſeveral dioceſesg that 


gave a prerogative to the archbiſhop. But, 
in pleading it was neceſſary to ſay, that he 
had bono no'abilia to ſuch a value; for it was 
not ſufficient to ſay, that he had bona nota- 
bilia generally. And therefore, it was uſual 


to alledge, that he had bona notabilia, vis. 


to the value of 5/. which ſeems to aſcertain 
tem to ſuck a value, And ſometimes they 
| we. e 
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verre alledged to the value of 87.. or other 
certain value. 


And now, by the canon 1 Fac. 93. Bona 


not abilia ſhall be 5/. at leaſt, except ' where 
by cuſtom, or preſcription they are more. 


Aud hereupon, our law in this particular 


conforms itſelf to the canon. And bom 


notabilia ſhall be to the value of 510. at leaſt 
in every dioceſe. 


And by cuſtom in th enen of Londi, 


to the value of 10 J. by compoſition. 


But the penalty of a bond ſhall not be 


eſtimated, though the bond be forfeited, if 
the debt upon it be not 5 J. 


If a man hath goods to the value of Fi 
in one dioceſe, and a term for years of the 


ſame value in another, that makes bona nota- 


 bitia, though by the old book of entric, 


they are called bona mobilia. So, if he 
hath bonds in another dioceſe. So, debts 


due from the king. Or, deſperate debts. 


And bonds ſhall be reputed to be goods, 
in the dioceſe where they remain at the death 
of the inteſtate, not where they were made, 
or where the obligee died. 

An annuity out of a parſonage in-the dio 


ceſe where the parſonage lies. 


Judgments, ſtatutes, or recognizances, in 
the place where they are given or acknow- 
ledged. 


Debts upon ſimple contract, where the 


debtor lives. 


Leaſes for years, where the land. lies, and 
not where the leaſe 1 is. 0 ol, | 
U 
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But, by the canon 1 Fac. 92 . Goods which 
a man hath with him, who dies in itiner., do 
not make bona notabilia. 

Nor, by the flat. 4 Ann. c. 16. ff 
wages, or pay due to any for work in any of 
her majeſty's yards, or docks. 1 Com. Dx. | 
280, I. 8 


5. When by an inferior Fudge. 


If an inteſtate hath not Bona notabilia, ad- 
miniſtration ſhall be granted by the biſhop of 
the dioceſe, where he dies. Or, if he dies 
within a peculiar, by the judge of the pecu- 
liar juriſdiction. 

So, if he hath ſeveral dwelling places, and 
dies at one of them, adminiſtration ſhall be 
granted by the biſhop of that dioceſe, though 
he lives at the other for the moſt part, and 
was here only for a day or two. 

Otherwiſe, if he dies in a journey, Ge. | 
And a biſhop may grant adminiſtration out 

of his dioceſe; for it is only miniſterial; _ 
do a bilhop of Irela?, being in England, 
may grant adminiſtration here, for goods in 
Ireland, 

So, an irchbiſhop may grant it, though 
he be out of his province. 

But, if adminiſtration be granted by a 
biſhop, or other inferior judge, when it does 
not belong to him, it is null and void. And, 
in an action by an adminiſtrator, to whom ad- 
miniſtration was granted by a judge of a pe- 


culiar, &c. when it did not belong to him, 
Vor Hl... ñ 14 
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37 706 oo bar, that no <dwiditeko was 
granted. . > 6 
So, in a ſeine facies by bum upon i 
ment in B. R. or C. B. he ſhall bet hay 
[> judgment; for the adminiſtration does not 
extend to a matter, that appears to be ont of 
the juriſdiction of the ordinary, and the 
court will not intend any other title, but 
that which the plaintiff ſnews. 
So, if a defendant in execution upon ſuch 
a judgment eſcape, ſuch an adminiſtrator 


ſhall not have an action againſt the ſheriff for 


the eſcape. 


1 tes. 201. 
re. 


6. To whom it hall be granted.” 


By the flat. 31 N A . The ordi- 
nary muſt depute the next and moſt lawful 
friends of the inteftate to adminiſter. 

By the fat. 21 H. 8. c. 5. The ordinary 
may commit adminiſtration to the wife, ot 
next of kin of the inteſtate, or to both. 
And therefore, adminiſtration may be granted 
to the wife of the inteſtate, or part to bet, 
and part to the next of kin. Or, to the 
father, or other next of kin, and not to the 
W 

Who are next of Ein, Vide Ami rain 
Div. VIII. 

If there are ſeveral in this Ran degree of 
kin, the ordinary may grant adminiſtration 
to all, or to which he pleaſes. Vide ft. 21 H. 

8.5 | 
PN af the e karte be only fora 


limited time, until the time at which 4 
EXECutor 
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executor is appointed, it ought to be to the 
next of kin. And therefore, the ordinary 
may grant adminiſtration to the ſiſter of the 
half- blood; for ſhe is in equal degree of kin 
with the brother of the whole blood. Vide 
Adminiſtration, Div. VIII. Tp 
To the grandfather, or uncle; though the 
grandfather ſeems to be preferable. 
And, if it be granted to one not next of 
kin, it is not void, but voidable. 
But, if a eme covert die inteſtate, admini- 
ſtration ſhall be granted to the huſband, de 
jure; and the ordinary hath not any election 
to grant it to him, or to another 
If a father die, it ſhall be granted to his 
ſon, before the grandfather, though in equal 
degree. 0. | EY | 
If a feme covert refuſe, it ſhall be granted 
to her huſband, 
So, if the next of kin be incapable, admini- 
ſtration ſhall be granted to another: As, if 
he be an ideot. If he become bankrupt. 
do, if the next of kin be an infant, admini- 
{tration may be granted, during his minority. 
Vide Adminiſtration, Div. VI. | 
And adminiſtration, durante minore late, 
of another need not be granted to the next of 
kin, for it is not within the flat. 21 H. 8. 
c. 5. | | | 
And, though an adminiſtration during the 
minority. of an. executor, ceaſes at his age of 
ſeventeen years, (Vide Adminiſtration, Div. VI.) 
m adminiſtration during the minority of one 
titled to adminiſtration, does not ceaſe un- 
ul his age of twenty-one years. 
| A a 2 But, 
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But, it is not an incapacity to be an adm. 
oiftthtor; if the next of Kin be an alien,” Or, 
a Ly covert. 


So, if the next of kin refuſe; adiminifir. | 


tion ſhall be granted to a principal”creditor, 
Yet, if granted to a creditor without ' a te- 


fuſal, the next of kin may repaint repeal 


It. | 
Adminiſtration de benis non ſhall be granted 


to the next of kin, if there be a reſiduary 


legatee. And, if there are ſeveral intitled to 
the reſidue, it may be granted to any of 
them. And, if granted to the next of kin, 
ſhall be repealed by the reſiduary legatee, 


2 Lev. 56. Though there be no reſidue at 


preſent. Dub. 2 Leu. 56. 

If an executor prove the will, and after- 
wards make his executor, and die, his exe- 
cutor ſhall be executor to the firſt teſtator. 
Vide Adminiſtration, Div. VII. 

So, if an executor after probate die inteſ- 


tate, being alſo refiduary legatee, adminiſtra- 


tion to the teſtator ſhall be granted to the 
adminiſtrator of the executor. 

So, if an executor be refiduary legatee, 1 
miniſtration de bonis non to the firſt teſtator 
ſhall be granted to his executor, though he 
refuſed, or died before probate. * 

But the executor of an executor may refuſe 
to have adminiſtration to the firſt teſtator. 


And the adminiſtrator of an executor,” who 


was not reſiduary legatee, ſhall not have ad- 
miniſtration to the teſtator. ' Nor, an admi- 
niſtrator during the minority of the executor 
of an executor, : 

| Nor, 


4 
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Nor, an adminiſtrator of an  adrminiſtrator 
. Dy. 112.6. K. OE Rel. 907. . 30. D. 
1 Sid. Mn | 

Nor, an 'executor of an adio. 
5 Dy. 47. 6. D. 1 Rol. 997- + yu . : 
5 Co. 9. b. Vide 2 Lev. 160. | 

Yet, fince the „at. 22 & 23 Car. 2. c. 10. 
The intereſt is veſted in the next of kin; 
and therefore, if he die before diſtribution, 
his executor, or adminiſtrator ſeems intitled 
to the adminiſtration, de bonis non. 1 Com. | 
Dig. 282, 3. : 

If by articles before marriage, the wife 
| hath power to make a will, and to diſpoſe of 
her leaſe-hold eſtate ; - and ſhe makes her 
will, and A. executor who proves it; yet 
the huſband ſhall have adminiſtration, though 
the will controul the adminiſtration as to the 
leaſe-hold eftate, and a perem ptory mandamus 
ſhall go. Stra. 891. 

The ſpiritual Sort is not obliged to grant 
adminiſtration, durante minore ætate, of an 
executor, to his father. Stra. 892. 

Nor, to a reſiduary legatce, with the will 
annexed, Stra. 950. 

If a huſband hath departed re all intereſt 
in the wife's fortune, he ſhall not have ad- 
miniſtration. Stra. 1111. 

Unleſs the huſband hath done fonge act to 
exclude himſelf, he ſhall have adminiſtration, 
though the wife had a ſeparate eſtate, and | 
had made a will. 

If the widow renounces adminiſtration, 
ſhe is not obliged to make 0th that none of 
inteſtate? s effects are come td her hands, or 


Aa z 11 


” Me. 1 


to exhibit an inventory, Pg notwith(anding 
ſhe refuſes it, and the creditors enter a caveat, 
adminiſtration ſhall be granted to the ſon 


A Suffolk: 8 Caſe. R Rep. temp, Hardw. 9. 1 | 


If adimniniſtration be granted to two, and 


one dies, the adminiſtration ſurvives, "Og. 
temp. Talb, „ 


* 


7. How it foal be granted. 


ia muſt be granted i in writing. 
* ſeal, and not by parol. It may be granted 
to two, and if one dies, the ſurvivor ſhall be 
ſole adminiſtrator. So it may be granted 
upon condition, or until the return of ſuch 
an one. 

So, : ſeveral „ may. be rant 
ed; for goods of the inteſtate in F ch a. 
county or place to one, and for goods 1 in ſuch 
a place to another. 

If there be a doubt to whom adminiſtra... 
tion ought to be granted, 1t may. be granted 
pendente lite. WF 

But if adminiſtration. be granted omnium. 
bonorum et creditorum concernen teſlamentun 


A. that will be 2 general adminiſtration, | 


tho'. only ſome. parficuars are mentioned in 
the will. f 
The ordinary cannot grant. adminiſtration, 


for ſome part of a debt to one, and for the 
reſidue to another. Nor, pendente lite, where, ; 


the will is diſputed. 


X. Carth. 153. But, 
Vide poſt. this Div, 


If the ordinary does not grant adminiltir 


tion to him, who ought to have it, a pro- 
>” 3 hibition, 
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bibition; or mendanius ſhall be granted. 1 


Com. Din. 3808-15 0 on | 
It may be granted pendente lite about a will, 

(notwithſtanding Carth. 153. which was ne- 

ver adjudged) and ſuch adminiſtrator may 


bring actions. Judgment in C. B. af- 


ficmed in B. R. Moollaſton v. Walker, M. 
5 Geo. 2. Stra. 917. „ 
The ſpiritual court may take a bond for 
due adminiſtration, even where it is cum teſ- 
tamento annexo. Stra. 1137. | 


— 


8. When it may be repealed. 


If adminiſtration be regularly, granted to 
the next of kin, the ordinary cannot revoke 
it without cauſe, and grant it to - another ; 
for he hath executed his authority. Tho' 
there be a male-adminiſtration afterwards; for 


| he ought to take ſufficient caution againſt it. 


Tho' it was granted after a caveat entered. 
And if there be a ſuit in the ſpiritual court 


| to repeal it, a prohibition ſhall go. 


But if adminiſtration be granted non vocatrs 
jure vocandis, it may be repealed. So, if it 
be granted by a biſhop when there are bona 
notabilia, Or, by the archbiſhop when there 
are not. So, if it be granted to the next of 
kin of a wife, and not to her huſband. So 
if it be granted to one not next of kin. Or, 
to the next of kin, when another was reſi- 
duary legatee. 'Tho' there be not then any 
reſidue; for there may be afterwards. Dab. 


2 Lev. 56, 1 Vent. 218. 
A a 4 SO, 
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So, if the next of kin become an ideot, or 
other wiſe incapable. Or, if it was granted 
to another in reſpect of ſuch ingapacity which 
is afterwards removed. 
So, if it be granted to any one of kin 
with another not of kin; as to a ſiſter and 
her huſband; for he continues adminiſtratot 
after the death of his wife. 

S8o, if it be granted upon refuſal of an exe. 
cutor, who had before adminiſtered. 
Pet if an adminiſtration be repealed, qui 
improvide, it may be granted to the ſame 
perſon. 1 Com. Dig. 284. 5 

If inteſtate leaves a wife, and his ſiſter ob- 
tain adminiſtration upon the common. oath, 
that he left none, Cc. it may be revoked, 

Stra. 911. ho, 2 8 


9. What Acts, before Repeal of an Almi- 


niſtration are good. 


If adminiſtration be' regularly granted, 
and afterwards for cauſe repealed, all | lawful 
acts by the firſt adminiſtrator remain good. 

So, if adminiſtration be regularly granted 
to him, to whom it does not belong, and 
after wards repealed, upon a citation; all ads 
by the firſt adminiſtrator are good; as if be 
give the goods of the inteſtate to another, 
tho' the gift was with an intent to defeat 
the ſecond adminiſtrator; for it ſtands 
good againſt him, tho by. the ft, 13 Bi: 
65 it Was void as to a creditor, And, made 


— 
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pendente lite the citation. If 


2 SYS 
A 
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oy Amis ien to a creditor 1 repealed 
the next of kin, the creditor ſhall retain, 
oft. 0. 

Var CL; RE 7 a term, and 
upon a citation to repeal the adminiſtra- 
tion it is confirmed, but upon an appeal from 
this ſentence it is repealed, the aſſignment 

is good. 1 8 BS 284. 


o. . What me. 


But if admioifiretion granted, be repealed 
upon an appeal, all acts are avoided ; for the 
appeal lufpends the ſentence. R. 6 Co. 18. 
„. "Qu. £97 

N. if the Adminiſtrator had obtained 
judgment for a debt of the inteſtate before 
the repeal, the defendant ſhall avoid it by 
audita querela. If he had judgment and ex- 
ecution againſt the debtor, it will be no bar 
in an action afterwards againſt the ſame debtor 
by the lawful adminiſtrator. 

So if adminiſtration be gente upon the 
concealment of à will, and afterwards the 
will appears, all meſne acts by the admini- 
ſtrator are void. Tho' the executor refuſe, 
and do not prove the will when it is pro- 
duced; for the adminiſtration was void, and 
cannot be of effect by the N WE the exe - 
cutor afterwards. 

So, if the executor do not K E vin, 
whereby adminiſtration is granted to a debtor, 
if he afterwards prove it, he may ſue the ad- 
aupiſttaroy for the debt. Vide 1 Leo. 90. 


85 80, 
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So, if after adminiſtration granted, a new 


adminiſtration be obtained by fraud without 
clin of the firſt, and the ſecond admi. 
niſtrator releaſe, and then his adminiſtration 


be repealed, the releaſe ſhall be void, I Con, 
1 8 h. 1 | 


III. S de on fort. 


1. Who all be. 


If a man intermeddle with the goods of 
the inteſtate, without taking adminiſtration, 
he will be an executor de ſon: tort, as, if he 

ufe, or ſell the goods of the inteſtate. If he 
pay debts, If he receive a debt due to the 
inteſtate, and give an acquittance for it, If 
he cancel a bond, in which the inteſtate was 
bound to another, and give his own bond or 
the ſame ſum. 

If he diſtribute of the goods of the in- 
teſtate to the poor. If he milk the cows of 
the inteſtate. If he take the goods of by 
inteſtate. to diſpoſe of at his per tee Or, 
for his own debt. 


If he ſue, or anſwer to a ſuit, as executor. 


So, if he take the goods of the deceaſed in- 
to his poſſeſſion; that makes him executot 


4 Jon tort, when there is not any other exe · 


cutor, or AAminittrator. 


If he take only a dog of the inteſtate, Or, 


any part of his goods, 
So, if a man hath ſome colour to inter- 


meddle with the goods of an inteſtate, but 


exceeds his authority, that makes bim exe- 
cutor 


ſolve 


leaſe: 


for { 


111 
cutor de ſon tort ; as, if a man who hath let- 
ters ad colligenda bona, ſell goods, not periſh- 
ing. If a wife, for her paraphernalia, take 
more than is convenient for her degree. _ 
So by the fat. 43 Eliz. c. 8. If admini- 
ſtration by fraud be granted to a perſon in- 
ſolvent, &c. who gives goods to B. or re- 
leaſes a debt from him to the inteſtate, B. 
for ſo much, ſhall be executor de jon tore. 
So an huſhand, who hath goods given to 
his wife by covin, ſhall be charged as exe- 
cutor de ſon tort. Or, if an huſband, after 


8 the death of | his wife, executrix, hath goods, 

he which ſhe, being ſole, made a gift of by 
de covin. ny | 3 13 
be So, if a man intermeddle with the goods 
1 of an inteſtate claiming as executor, he may 
© be charged as executor de ſon tort, tho an- 
# other be executor who proves the will. As, 

, 3 he pay debts, or legacies, or receive debts, 

| c. | | 

ws Soif a man intermeddle, and afterwards . 
he another takes aqminiſtration, he may be ſued 

) as executor de ſor fort. So if he himſelf 
40 takes adminiſtration, he may afterwards be 
* ſued as adminiſtrator, or as executor de ſon 
4h * ; for the goods which he adminiſtred be- 
tor Fryg ; | 


So an executor de ſon tort may be ſued, 
tho he delivers the goods to him who after- 
05 wards takes adminiſtration, R. Cro. El. 56 5. 
ont. where the adminiſtrator has adminiſtred 
. 0 the value of thoſe goods. Vide -poſft, No. 
but K cont. where he delivers the goods to the 
. awtul adminiſtrator before the action; for 
- | ah Ia 
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100 be may plead plene 4 Nravit. 2 
Holt. 1 Salk. 313. 1 Com. N 2 8 
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But if a man. =, an | horſe of a inteſas 
into his ſtable, that does not make him ex. 
.ecutor de fon tort. If be pay the funeril 

or debts of the inteſtate, with his own money, 
If he give, or ſell the goods of the inteſtate 
. to 4. that does not make A. executor de | 
8 tort. Dub. Vin. Ent. 34 
: 9 if the owner ot the Bolli. where the 
{ inteſtate died, lock up his goods, till heca 
de diſcharged from them. 
os if he intermeddle only about the fur 
| neral. | 
| Or, ET A: a property in the goods; a, 
by gift of the inteſtate, or as parapbernuli, 
Sc. or, by writ ad colligenda bona. 
„ theſe caſes the defengaiit! muſt ſhew 
the ſpecial matter. 
80, if a man take goods out as the pol- 
Kiln of the lawful executor or adminilins 
tor, it does not make him executor de it 
rort. Or, do not take them out of their po. 
ſeſſion, if they have adminiſtered to the full 
Y value. Vide poſt. Noe. 3. 
Or, if the adminiſtration was ; granted be⸗ 
| fore 0p ee 1 Con. Dig. 280. 


3. How he ſtall be charged. 


If a man 1 as executor de fon tort, 


he is Iiable to the action of the lawful * 
cutol, 


> + —ñ—I 
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cutor, or adminiſtrator. . Or, to the action 
of a creditor. And ſhall be charged as exe- 
cutor generally, in the writ, and count. 
And if there be alſo a lawful executor, 
they may be joined in the ſuit, or ſued ſeve- 
| cally. Of: Ex. 255. Lu. as to ſuing them 
ſeverally, for one and the fame debt, or 
1 e 
Otherwiſe, if there be a lawful admini- 
ſtrator; for he cannot be joined in a ſuit with 
an executor de ſon tort. Off. Ex. 25 5. 
So, if a creditor take adminiſtration, he 
may maintain debt, &c. for his money againſt 
him, who before his adminiſtration was exe- 
cutor de ſon tort, as well as treſpaſs, or tro- 
ver for his goods. 0 
If an executor de ſon fort plead, ne ungues 
executor, and it be found againſt him, he 
ſhall be charged generally, as another exe- 
cutor, (pleading ſuch plea,) with the whole 
debt de bonis pf. TEE 
if he plead plene adminiſtravit, he ſhall not 
be charged beyond the aſſets, which came to 
his hands. And therefore, he ſhall beallow- 
ed, if he pay debts. to creditors, If he pay 
debts with his own money, he may retain 
goods of the inteſtate in his hands to the 
lame vad. 0 OSS 
So, if adminiſtration be granted, and the 
adminiſtrator adminiſters to the value of the 
goods, which the executor de ſon tort” took 
beſore adminiſtration granted, the executor 
de fon tort upon plene adminiſtravit ſhall be 
excuſed. R. Cro. Car, 88, ws 
i flit bs fas s 11 If 
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ff 4 an executor d: ot on tort takes adtminift 
rnd all acts done by him, before, are goed 
. . relation. 

If A. diſpoſes of the goods to B. for pay. 
ment of funeral charges, and afterwards tale 
nn he ſhall not have trou 
- _ againſt B. for the goods. 

If an executor de ſen tor? take a term fir 
years of the inteſtate, he ſhall be chargeable 
for waſte, and for the rent. And upon: 
judgment againſt him, the term ſhall be 

taken upon a fer? facias. 
But of a term for years of a reverſion he 
cannot be poſſeſſed, and a fale by him will 
void. 
An executor de fon tort cannot retain fo 
5 Ih own debt. Yet if he afterwards takes 


8 adminiſtration, he may ſhew it, and then re- ] 
_ tain for bis own debt, Tho' he take admi- in 
niſtration pendente lite. wil 
By the fat. 43 El. c. 8. An executor 4 one 
fon. tort by gift, Sc. of an adminiſtrator, who pre 
had adminiſtration by covin, may retain for the 
his own debt. Wi 
The executor of an executor de ſon tort, thi 
{hall not be charged by the common las, 
but only in equity. 1 Com. Dig. 280,7. the 
A court. of equity will not decree againſt th 
an executor de ſon tort, without ſetting up an an 
adminiſtrator. Bunb. 6. 4 re! 

If action is brought againſt 4. as executor, for 
who pleads a retainer, and no aſſets ultra; ex 
and plaintiff replies, executor.de ſen tort; A. hi 
rejoins, adminiſtration granted puis dart tin ca 
continuance; both pleas are conſiſtent and m 


good. Andr. 328. But 


* r e 
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But this is a very prolix method of plead- 
ing ; the uſual mode now is, if the defend- 
ant can get adminiſtration before the cauſe is 
tried, to plead plene adminitiravit, produce 
the letters of adminiſtration, and prove his 
, ͤ EEE SS © e 


„ 


Proceeding and Pleading in Aclions, ły and 


againſt an Adminiſtrator, (or Executor.) 


1. In an Action by an Executor. 


In an action by an executor for a thing, 


which he demands in right of his teſtator, 


he ought to name himſelf executor, other- 
wife the defendant may plead in abate- 
ment. And it is not ſufficient to name him 
executor in the alias didmpuin. 

If there are ſeveral executors all muſt join 
in the ation. Tho' ſome do not prove the 
will, but refuſe before the ordinary. Tho 
one be within age. Tho' the executor, who 
proves the will, takes adminiſtration during 
the minority of the other executor, who is 
within age, and not joined in the probate of 
the will. „„ . 

In all actions by an executor (as executor) 
the writ muſt be in the detinet only, tho“ 
the duty accrued in his own ͤ time. As, if 
an executor brings debt againſt a leſſee for 
rent incurred after his teſtator's death. Or 
for an eſcape on a recovery by himſelf as 
executor, Or for money due on a fale by 
him of the goods of the teſtator. 80 in all 
caſes where the money recovered is ate, it 
may be in the detinet. CY TONY, 

| "EO, 


— 


Ia 1 


Vet- in an action upon his own contre. 
it may be in the debet and detinet, though he 
is named executor. As, in debt for rent on 

his own leaſe of land, which he had. as Exe- 

- CULOT. | 

In debt on the fat. Ed. 6. for not ettn 
out tythes, where he had the —— as exe- 
cutor. 

And, if the 8 be 5 in \ the debet and di. 
Zinet, where it ſhould bs in the detinet only, 
or e contra, it is ſubſtance. But now, it i 
aided after verdict by the flat. 16 & 17 Car, 

2. c. 8. And by the fat, 4 & 5 Aus. c. 16, 
Ona general demurrer.. * 

80, if the plaintiff omits proſert i in. Cur. 
of the letters teſtamentary, it is bad, on 2 
ſpecial demurrer. Though it be on a cir 
Jacias upon a judgment by the teſtator. 
But, in an action by an executor, for an 
eſcape out of execution, on a judgment by 
him, as executor, he need not; for this is: 
tort to him, ard the damages recovered 
are gets. 

If the plaintiff names himſelf execytor o 
adminiſtrator, when the ſuit is in his owa 
right, it will be but ſurpluſage. 5 Con, 
Dig. 173, 4+ 1 Vent. 119. 

In a ſcire e inquiry, on judgment re⸗ 
covered by an executor, it is not neceſſary 
that it be alledged, that the teſtator is dead. 
Stra. 631. 

lf the executor of the i executor 
do not ſhew that the firſt executors proved 
the will, it is bad; but it is aided after ver- 

dict. Stra. 716. . Ld, Raym. 1441. i 
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be executor brings action of debt io. 1 
gebet and detinet, inſtead of debet only, it is 

aided after judgment by confeſſion. By Al. 

4 Ann. c. 16. Ld. Raym. 1513. Wo 


"IT executor cannot add a count in his own 
right. - Stra. 1271. 1 Will. 1 


2. In an Acfion againſt an Exccutor.” "Fx. 


Ia an ao againſt an executor, as an ex- 
ecutor, he muſt be named executor... 'T h. 
D. J. 6. c. 11. 5 
Or, muſt be ſhewn to be 8 1 
if the declaration ſhews the defendant to be 
executor, though it does not name him exe- 
cutor in the beginning, it is ſufficient. : _ | 
1 Sand. 112 

If the defendant be erster 45 ow: tort, 
he ſhall be named an executor generally; for 
there is no other form of writ or count. R. 
5 Co. 31. 24. Hah 
If an action be a derer executors, 
and only one appears, the plaintiff may Pro- 
ceed and have judgment againſt all. X. 
I Salk. 312. ” 
In an action againſt an executor, for. a mere 
perſonal thing, as executor, the writ. ſhall 
be in the detinet only. 1 Bulſt. 22. Reg. 139. 
5. So, an action againſt an executor. for 
rent due, part in the life of the teſtator, part 
in his own time, may. be in the detinet only. 
R. Al. 76. 

So, debt for rent in the 1 and EY : 
when the rent is more than the value of the 
land, is bad; for, if this appears upon the 
plea, it ought to be.i in the detinet only. R. 
Vor. II. GT -Þ b Pol. 
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, Pol. 133. But, if the duty accrues: in the 


time of the executor, it ſhall be in the dhe 


and detinet. Vide en Ap. 274. n 


authorities. 8 

Vet, it may be in the in only. 

So, if the action be againſt an executor, on 
a judgment de bonts proprac, it ſhall be in 


the debet and detinet. So, in debt againſt an 
executor, upon a ſuggeſtion of a devaſaui. 
Phe plaintiff cannot have an action in . 

net for part, and 1 in _ and detinet for the 


relidue. ' 
In an ation Fon A an executor, they 


tiff need not alledge . _ it en 58. in- 
tended. 


So, F* it be againſt an executor 1 00 an be, 
on a bond of his anceſtor. 5 Com. Dig. x74. 

In B. R, calling defendant executor'in the 
declaration, i is ſufficient, without a: ſpecial 
averment, Szra. 781. Z. Ray. rio; 

Im debt on bond, the plaintiff muſt aver, 
hat it is not paid by the teſtator's: heirs, or 
that it is ſtill due. L. Ray. 1:546, 


3. Pleus to an Adtion by: an Executor. 
IF an action be brought by an executor, 


the defendant may plead in abatement, that 


the: plaintiff is not executor. Or, another 
executor not'named. 

So defendant may plead' in bar, that ſhe 
had the goods as mas, for cloathing, and that 


there are aſſets ultra. 5 Com. Dig. 174. 


That A. adminiſtred before probate, and 
gave or ſold the goods to him. Dab. Carth. 


104. And Idoubt if this is a good , 


37 J 
4. To an an Action againſt an Executor. 
In Abatenent, Adminiftrator, not Executor. 


If an action is brought againſt one as exe- 
cutor, he may plead in abatement, that he 
is adminiſtrator; and not executor. In ſuch 
plea, he muſt ſhew; that adminiſtration was 
well granted to him. And therefore, if the 
archbiſhop granted it, he muſt ſhew in what 
dioceſes the inteſtate had bona notabilia, 
whereby it may appear that it was in his pro- 
. vines. „ or mnt b 1 
But this is no plea for an executor of his 
own wrong, though he afterwards takes ad- 
miniſtration, . ee 

So, he ſhall ſhew in what dioceſe the in- 
teſtate died. And at what time adminiſtra- 
tion was granted. And that he had bone n= 
tabilia to ſuch value; for to ſay generally, is 
not ſufficient. „ 
So, he ſhall ſhew that the archbiſhop had 
authority to grant, for that there were bona 


authority. . Fad 
But the defendant need not traverſe ab/qut 
boc, that he adminiſtered as executor, for 
| this is mote proper from the other ſide. 
Otherwiſe, if he is ſued as adminiſtrator, 
and pleads, that he is executor to A. and not 
adminiſtrator, he muſt traverſe, a %%, hor, 
that A. died inteſtate. In an action againſt 
one as executor, if he pleads he is not exe- 
cutor, but adminiſtrator, he need not pro- 
Luce the letters of adminiſtration. Lat. 10. 
Bbz2 5. Ad- 


mtabilia, &c. Or, that the biſhop had good 


+ _ 8 


9 372 ] 


5. Adminiftratix to 4 Stranger, and not to bin. 


so the defendant may plead, that admini. 
ſtration was committed to a ſtranger, and not 
to him. 5 Com. Dig. 17 5. 


6. Another Executor as named. 


So, he may plead in . another 
executor not named. | 

But he cannot plead W aQtion again | 

| himſelf as DUR R. 3 Lev. 304." 


1 In Bar. 
Ne unques Executor, G&S. 
' $0, to an action againſt one as executor, he 
may plead in bar, ne unques executor, 
That he renounced, and that 10 good; 
came t6 his hands. | we | 

But an -executor, who proves the will, 
though he does not otherwiſe adminiſter 

cannot plead ne ungques executor. 

So, if there are two executors, and the one 
proves it in the name of both againſt the will 
of the other; yet he cannot plead ne ungues 
executor, nor adminiſtered as executor. 5 Con. 
Dig. 175: cites R. cont. 27 H. 8. 11. 4. 

So, an adminiſtrator ſhall not plead, that 
the inteſtate was outlawed. R. Hut. 53. 
If a man is adminiſtrator, he cannot ſafely 
plead ne unques executor, though it was an- 
ciently done. 5 Mod. 145. R. 1 Salk, 296. 
If another be adminiſtrator, durante minore 
ætate of an executor, to whom the defendant. 
hath accounted, he cannot plead that fact, 


with a traverſe that he never e 
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alio : for the plea * not ait him 


ever chargeable as executor, R. Sav. 121. 


5 Dig. 175. 


To a plea of ne unyues executor. the plain- 
tiff may reply, that the defendant hath admi- 
niſtered. Win. Ent. 344. 

The replication generally is, that 2he de- 
fendant adminiſtered divers goods and chattels, 
of, &c. as executor, &c. and this is founded on 
the words of the plea, which are, that be 
never was executor, &c, nor ever adminiſtered 
any goods or chattels, of, Sc. as ſuch. 


8. Nen e Faun. 'on Aungfe. 


So an executor may plead in bar, the ſame 
bar that his teſtator might have pleaded: As, 
Non eſt factum teſtator. Non aſſumpſit teſta- 
tor. &c. And if he ſays, Non eſt factum ſuum, 
it is good; for ſuum refers to the teſtator. 


EK. after verdict. Lat. 125. 


So, non aſſumpſit generally is 1555 "E it 
{hall be referred to the teſtator. R. 1 Lev. 
184. 1 Sid. 292. 


9. Plene Ani ui. 


So, an executor may plead i in bar, Plene ade 
miniſtravit. | 
but, this is no plea if he is ſued in the 
debet and detinet. Otherwiſe, if ſued as exe- 
cutor, though chargeable in another man- 


ner. Dub. 1 Salk. 317: 


He may plead a ſpecial plene adminiſtravit, 
2. a judgment, ſtatute, ſpecialty, or re- 
W and no aflets ultra. 5 Com. Dig. 176. 

5 B b 3 As 
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As to retainer, if his own debt be of an 
equal, or ſeperioz degree, to that Acid, 
he may give it in evidence, under the plea of 


Plene adminifiravit. 


He may plead a judgment upon a ſimple 


contract. So a judgment againſt one only, 


where there are ſeveral executors, So a judg. 
ment againſt kimſelf as adminiſtrator; for he 
need not plead in abatement, if it was a juſt 
debt. So, a ſpecialty before the day of pay- 


ment. So judgment confeſſed by him to a 
creditor upon ſuit, after the preſent action 


commenced, 5 Com. Dig. 176. 

But an executor ge /on tort ſhall not plead 
payment of debts, though he may give it in 
evidence upon pleue admin Nravit. Per Hul. 


Carth. 104. 


If an executor hath a term for years of leſs 
value than the rent, and he is ſued for the 
rent in the deber and detinet, he may plead 
that he has no aſſets, and that the land is of 
leſs value, and pray judgment if he ſhall be 
charged, except in the detmet. I Salk. 207. 
: if an executor pleads plene adninifiravit 
the plaintiff -may pray execution of aſſets, 
cum acciderint. 5 Com. Dig. 176. 
If he pleads plene adminiſtravit præter ſo 


much, which exceeds the demand in the de- 


claration, the „ ſhall take} judgment by 
confeſſion. R. Yelv. 138. Or. reply aſſets, 


or affets ultra, Se. And he muſt alledge the 


Venue, where the aſſets are. 
The plaintiff may reply, that the ſtatute, 
Sc. is burnt, That it was for r 
1 0 


1 W051] 


of covenants, which are not broken. Or, 
that the judgment, &c. was obtained or con- 
tima d „ . 375 | 

That the ſtatute was extended, and a h - 


rate ſued and accepted. And he may by 


replication anſwer to one only, or to every 
judgment pleaded. Or, ſay that only ſo 
much is due on all the judgments, and he 
has afſets ultra. Or, that he paid ſo much 
on one judgment, and ſo much on the other, 


and the judgments are continued by fraud; 


though he ſpeaks of them jointly. _ 


— 


Vet a rejoinder, that the judgments are n 


continued by fraud, is bad; for it ought to 


lay, that they, any, or either of them, &c. 
The defendant in his rœoinder muſt not 
traverſe the inducement, but the fraud. 
The plaintiff may reply, that he brought 
another action, which abated, and he ſues 
now by Journeys Accompts, and that the de- 


fendant had æſſets at the time of the firſt ori- 


ginal ſued, To which the defendant ought 
to re/0n no aſſets at the day of the firſt original. 

It the plaintiff replies, that the judgment 
was by fraud, he may rely upon the fraud 


generally, or traverſe the ſpecial matter. So 


the plaintiff may ſay, that the judgment was 
given after the teſtator's death, and continued 
by fraud; for ſuch judgment is void, 
23and, 50. 

So the plaintiff may conclude his repli- 
cation, and fo by fraud, or rely on the ſpecial 
fact, which is fraud. 5 Com. Dig. 176, 7. 

In what order debts are to be paid, Vide 


Aaminiſtration, Div. II. No. 2. 
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5 the blea. of -plene aqmimſtravit- is; that 
e -defendant bath not any gnadt, nüthout 


more, it is bad. Or, that plene auminiſtravit, 
omitting, nd: r hat. bei-bath. no goods," &.. 


Or, tbat be hath: no-;goods,moruen the day. g of 


Suing forth: the aorit, &c. without fayiog, ny 
erer eee it is bad. »Riron demurrn. 
C £320476215060.201) -22>190þ vithange 
If he pleads a jodgwent againſt the inteſtate 
upon a fiir Jacias-againſt himſelf, upon the 
ara & g M z. c. 11. it will be bad; for 
the judgment onght to be againſt the execu- 
tor, or adminiſtrator himſelf, and ſo it muſt 
antenne AN. I: Salk. 42. 28 BI SDN 
But, hat be bath no goods, which. were if 
the tefiator, at the time of bis death, is good; 
for it ſhall not be intended that goods ate 
come to him, which the teſtator bad. not at 
bis Bee and, * it el ſo, it bal A 7 


7 8 | 

And, that he Pry no es ho be fel 
bad notice of the plaintiff's ſuĩts, is ſufficient. 
Lid. {The laſt obſervation applies here.] 
If the defendant pleads a judgment, be 
muſt ſnew in what court, and when obtained. 


If ſeveral: judgments, and one is not well 


pleaded, it will tbe 0 5 on a geoera]: demur- 
rer. 
If an nber or e buffer 


judgment by default, he admits aſſets. So, 


if he dees not plead plene adminiſtravil. 


* the N be IR him, 1 
ente 


1 0 


Ante lite. If be pleads twenty judgments, 
he admits aſſets for all. R. 1 Salk. 312 
If he pleads a judgment. for p99 þ for 
principal. and intereſt, and that he hath only 
40 l. if the judgment as 10 intereſt be bad, 
the plaintiff ſnall have judgment; for aſſets 
| ſhall be intended for the reſidue, it not being 
peru averred to the Sen teg. R. 2 Lev. 


oY 80, if the 1 dans leads no aſſets, hs, 
Ge. it is not well to ſay, that he has no aſſets, 
beſides goods which are not ſufficient to ſatisfy 
the judgments, ſtatutes, Cc. pleaded: for 

no iſſue can be joined upon ſuch uncertainty. 
Or, that he has no aſſets ultra what will 
ſatisfy. So, if he ſays; that be bas no goods 
beſides goods 10 the value, and after ſays, 2 — 
be hook vo otber goods, befides goods which are 
not ſufficient ;\ tor this is repugnant. 

But he ought to ſay, that he has not aſſets, 
beſides ſo much (naming the ſam certain) 
which is liable to 08 We Sc. 5 Com. 

Dig. 178. a 

This is N the true form of pleading, 
but though a ſum certain is named as the 
value, the pleader ſeldom, if ever, puts the 
true value, for no queſtion can ariſe upon 
that, but upon the amount of afſets, whe- 
ther they are more than ſufficient to ſatisfy 
the judgments, &c. pleaded. | 

He may ſay, be/ides goods ſu efficient to ſatisfy 
the judgments, &c. for this'imports, that he 


has ſufficient for all the . Sec. 
Page: 


But 


— 


=_ — = \ _ \ 
* — ND —— — —. P 1 
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But chen, if the plaintiff replies ne one 


* the judgments i is fatisfied, and the defen. 
dant demurs, it wilt be pant the Qefendant, 
for his plea is falſified, 


So, 10 afſets beſides. goods ts the al of the 


money -Fequ'ſite; to ſatisfy the judgments, Gt. 
is good, tho' one of the judgments be dif. 


charged. And no afſets befides goods mi 


amounting to 51. When the judgment was for 


100 /. held good on a general demurrer, And 

beſides goods which do not amount unto, or are 
not ſufficient, Sc. is form only. 

In plene, adminiſtravit, if the defendun 


alledges a judgment, he need not ſhew that | 
it was for a juſt debt. So, if he alledges a 


ſtatute acknowledged, he need not ſhew that 
it was for a true and juſt debt; * it may 
be for performance of covenants. 5 Com, 


Dig. 178. Cites R. 2 Cro. 8 „35 K. cont. on 


Demurrer. 2 Cro. 102. 

And I conceive the N adj judication to 
be law. _ 

So, if he alledges a debt due to the 150 
Com. Dig. Ibid. cites R. cont. 2 Cro. 102, 

Jam inclined to think that determination 


is right. The manner of pleading judg- 


4 ſpecialties, &c, as now uſed, is to 


aver the ſame to be for a true and juſt debt. 


If defendant pleads ſeveral Judgments he 
may conclude. each with an averment, or ĩt 
may be more properly at the- concluſion wn 


the whole. 1 Salk. 312. 


The preſent mode is to aver at the con- 
cluſion of the whole; it avoids prolixity. 


If 


to all 
withe 
is ſuf 
execu 


It! 


Ge. 


form: 


{ 379 ! 


and no aſſets ultra, if any judgment be de- 
fective, the plaintiff ſhall haye judgment: 

xs, if one of the judgments Was agatnlt che 
teſtator and others, and it does not appearthax 


eme tcflator ſurvived, ſo that he might be 
WY chargeable. R. 2 Saund. 50. R. 1 Selk. 312. 


It ſeems to me unneceſſary in pleading a 
| juigment, to fate or dame all the defend- 
| ants againft whom the recovery was had. I 
think it ſufficient to ſay that ſuch an one, te- 
covered againſt the teſtato o. 
If one of the judginents was in an inferior 

court, which does not appear to have juriſ- 
| diction, R. 8 Co. 133.4. R. 2. Lev. 141. 0 

If a recognizance was by the teſtator and 


2 


at another, and it is not averred that the other 
ay has not paſd- Ro Ch 11 CS. 
0 If one of the judgments be found fraudu- 
" Wh kent; for, tho he pleads that he has only 
I tra all the judgments, this is only 
t form, and not traverſable, If one of the 
_ WM judgments was in debt, where it ought to be 
Ig. in aſſumpſit. R. r Vent. 199. 
2. The faireſt way is to plead the udgment, 
'on and ſhew how much is due thereon. 
Ig- To a ſpecial plene adminiſtravit, if the 
to plaintiff replies that the Judgment was ob- 
t. tained, or continued, by fraud, it is ſuffieient 
to alledge generally that it was by coun, 


r without ſhewing the ſpecial matter. So, it 
of is ſufficient to ſay, it was by- covin of the 
executor or adminiſtrator only. e 
It is ſufficient to ſay that the recognizance, 
Se. was for payment ofa leſs ſum, or for per- 
ſormance of covegants generally, and gi 
| | ſam 


WE * 


ſum is paid in ſatisfaction, or no chern 


3 and 
bre en, without mentioning the time 0 ſhal 
manner. And payment in ſatisfaction is ſuf. J. 
"ficient, without ſaying that the conuzee wy ther 
i ready to acknowledge. ſatisfaction. Ae. but 
"i ceptance in ſatis faction is a ſufficien foul 
ground to lay, that the recognizance is Cone ritic 
.tiqued by coin. 1 
If the defendant pleads erbte Judgment ple: 
the 1 may rephy to each ſeyerally, « ledp 
to all, or part, or one, at his election. If 28 C 
he replies to part, continued by fraud, he eu- bon! 
not reply to the others, aſſets ultra; for thi I 

; Is admitted. Webs lawe 
Kais plaintiff, ee obtained or can vit, 
nued by. covin,. the defendant may traverſe, or the 
Join iſſue thereon... 5 Com. Dig. 178.9. him 
Ihe preſent, mode is to join iſfue, in ci. 930 
5 der to avoid prolixity of pleading. that 
If an executor pleads plene adminifiravi, i ther 
and, after iſſue, relicta verificatione, confeſſt 1 R 
judgment, this is a confeſſion of the debt, ſeve 
but not of aſſets. R. 1 Rol. 929. J. 25M vhc 
125 „ 929 
If the plaintiff replies after judgment E 
e that he prays execution when 4% fort 
ſhall come to the hands of dzfindant, aſſets if A 
terwards ſhall be in the firſt place applied o not 
the judgments, If 1 Salk. . If 
It muſt be ſo, for the plaintiff's s praye!, agal 

by his replication, is, of aſſets, to come 108 atte; 
the defendant's hands, after ſatisfaction of 732. 
the judgments pleaded. V 
Tf the plaintiff on a plene adn nifravit, of t] 
does not pray execution, when aſſets (ball BW and 


h 2ppen, but joins iſſue that chere are mw 
an 
4 | 


11 


andi it is found againſt him, the judgmeat 
| ſhall be. that the plaintiſf take nor hing, Sc. 
If aſſets ate found; the to a ſmall value, 
there ſhall be judgment for the whole debr, 
but the execution ſhall be only for the aſſets 
found. Vide 5 Com. Dig. 179. various autho- 
rities, pro and con. as to the execution | 
Tam inclined to think that the executor 
pleading a falſe plea, within hie own know 
| ledge, the judgment is as to damages as well 
as coſts, de honis teſtatoris, fi, Ge. fi non de 


o ; 


bon f $ pr oprits 1 


If there be two executors, and one is out- 
lawed, and the other pleads plene "adminiftra- 
vit, there ſhall be judgment againſt both for 
the debt, but for damages and coſts againſt 
him only who pleads. R. 1 Rol. 928. / 47. 
930. J. 5. So, if both plead, and it is found 
that one has, and the other has not "aſſets, 
| there ſhall be judgment againſt both. . 
1 Rol. 929. 1. 30. Otherwiſe, if they plead 
ſeverallß by ſeveral attorgies; for then he, 
who has not aſſets, ſhall be quit. R. 1 Rol. 
He may plead judgments, withou t ſetting 
forth the conſideration of them. Stra. 407. 
An erroneous judgment is a good bat, Ar | 
not fraudulent. id. Per Eyre J. rs / uy ; 
If an executor does not plead a judgment 
againſt his teſtator to the action, h e ſhall not 
ne e erwards plead it to the /cir2 facial. Stra. 
wg 732. 000 e, A 
1 Where a bond is forfeited in the life time 
aun of the teſtator, the penalty is the legal debt, 
ind on iſſue what is due, muſt Cover fo 
3 Fr much 
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1 5 
much aſſets 5 but on à bond where the tiy 
of: payment is not come, the aſſets are cover. 


| ed only for the ſam in the conditton.”! tra 


1028. B. R. H. 219. 
If to debt on bond defemdaut Fend. that 
creditor | by fimple contract, Had obtained 


8 judgment againſt him in the theriff's court, 


in deht, as upon cenceſſit fobvere, according o 


the cuſtom of London, he muſt add, that the 
àdminiſtrator is bound to pay it; as if due on 


obligation, and he muſt ſhew that the con. 
tract was made . the city, or it will be 
bad. Andr. ; 


If plaintiff, Ol "only have judgment ge bs 


nis teflatoris ; ; plene ams et is 4 good 
plea 1 in covenant, tho' the breach aſſigned | is 
for non- payment of rent incurred in their 
own time. I Wilf. 4. 

If executor, or adminiſtrator, ſuffers juds- 
ment by default, or confeſſion, and an ac- 
tion is brought on that judgment, ſuggeſting 
a devaſlavit, he cannot plead plene adminiſra- 
vit; and ſo if he dies, and the action is 
-gainſt his executor, or adminiſtrator. 1 Wil. 
258. 

. Anhintfiruwor, truſtes in inteſtate's 
marriage ſettlement,” who covenanted to leave 
by will, or that his executors, &c. ſhould 


PIR 7001. to truſtees, to pay the intereſt to 
his wife for life, then to divide among 


the children, and if none, as he ſhould di- 


rect, may plead plene adminifiravit, and give 


retainer in evidence, and plaintiff all be 
nonſuited, and cannot have judgment of al- 
ſets guando acciderint; for if defendant 0 

before 
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| before the widow, and the co- truſtee, the 
money will be out of his hands, at her death. 
Burr. 1380. e n 
Alfter an order to plead iſſuably, he may plead 
judgment, confeſſed on bond fince order. 
But after ſuch order, the court will not 
grant further time, that another judgment 
may be perfected, that he may plead it. 
Barnes 333. . ee e ee i 4 Yn OY 


10. In an Action by an Adminiftrator. 


In an action by an adminiſtrator, he ought 
to be named adminiſtrator o. 
If there are ſeveral adminiſtrators, all muſt 
be - Ee 3 
The plaintiff muſt ſhew by whom admi- 
niſtration was granted. And the want of it 
will not be aided on a general demurrer. _ 
If it be granted by a peculiar juriſdiction, 
he muſt ſay at leaſt, fo whom it belongs to 
| grant, c. Or, the ordinary of that place. 
Yet, the omiſſion of, to whom it belongs, &c. 
105 be aided after verdict. 5 Com. Dig. 

180. 
Ins due manner committed, imports it. R. 
upon Demurrer. 1 Salk, 0. 
But if adminiſtration: be alledged to be 
granted by an archbiſhop, or biſhop, without 
| More, it is ſufficient. Or by an archdeacon ; 
for he is oculus epiſcopi. Or by the official 
or commiſſary of a biſhop. Or by the vicar 
ng of a biſhop ; for this means his chan- 
ellor. e | 


Yet- 


* 


- : x : ' ö 
- ; : [ is _ 
8 5 [F 22 | 
Tas 1 —— f 
$ + 1:1. 
* 4 8 
* e ſe * 
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Pet, tho' a general allegation of grant of 
adminiſtration by an archbiſhop or biſhop i; 
ſufficient in a declaration, or inducement 10 
a traverſe, it is not ſufficient in a bar, or te. 
plication, for that muſt ſhew how he has au- 
thority. 5 Com. Dig. 180. Vide ante. Ne. 4. 
So it muſt appear when adminiſtration ya 
˙²Za?;r s ˙ͥwn .. 5 NN: vo ed 
SGrant of adminiſtration of the goods which 
were of the inteſtate at the time of his death i 
ſufficient, without ſaying that it was granted 
after his death, for the other words import it. 
If an adminiſtrator ſues in the debet and 
detinet, except on his own contract, it will be 
bad. 5 Com. Dig. 180. Vide ante, NM. 1. 
If the plaintiff omits profert of letters of 
adminiſtration, in his declaration, it will be 
bad on a ſpecial demurrer. Vide ante, Mo. i. 
But default of ſhewing by whom admini- 
ſtration was granted, ſhall be aided after a 
verdict, by the fat. 16 & 17 Car. 2. c.8. 
11 : 
Or by plea of non eſt fad um, or other col- 
lateral matter. R. 1 Sali. 38. 
An adminiſtrator, durante minore ætate A, 
the executor, . muſt alledge that A. is under 
the age of 17 years; for under 21 is not ſuf- 
ficient. 5 Com. Dig. 180. Vide Admin 
firation Div. VI. | 


* 


And if he be adminiſtrator during the mi- 
nority of ſeveral, he muſt alledge that all are 
under 17; for an averment that 3 are, and 
nothing ſaid of the 4th, is not good. Dub. 

5 Co. 9. Dub. after xerdict. 1 Sid. 185. R. 2. 
Jon. 48. 5 | OY 
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The: nn. plead, that, the exegutor 
hath, attained. bis age of 17 ears, lg:. 


So, an adminiſtrator pendente lite, ot . ä 
ing the abſence of 4. muſt We that A. is 


abſent, Ge. „ $f 1 8 1 | 
But an averment hoe. . - is. within age 
generally, is ſufficient after verdi... . 


So without averment, if the defendant does 
not take exception-to it, but pleads in bar,it is 


good; for thereby he admits the plaintiff to be 
able to ſue him. And the judgment is not void 
in an action by an adminiſtrator durante minore 
tate of A. who is not an executor, but 


only intitled to adminiſtration, it 18 ſuffici- 


ent, if he alledges that A. is under 21 years; 
for in ſuch col the adminiſtration. does not 


determine at the age of 17 years. 5 Com. 


Dig. 180, 1. Vide Admin rates: Div. IT. 
No. 6. 
An ee ſhall bring. an 3 on 


| an aſſignment of a bail- bond made to him, 


as adminiſtrator, and not in his own name. 
Fort. 370. | 


If in of an executor hath 4 1 
dict, judgment ſhall be arreſted, for there 
ſhould be adminiſtration de Bonis non. Barnes 


444. 


11. In an Aion ei an Admin 28 


In an action agaitft an 2dminiſtrator; it 
muſt be alledged that adminiſtration was 


granted to the defendant, But that it was 
granted in due form of law is ſufficient, with- 


Vor. II. e „ 


11 36 } 


out int by whom it was granted. See i i. an 


fra, the laſt caſe under this head. th 
In an adion againſt an adminiſtrator, if 5 
he pleads, original purchaſed before admini- 
ſtration granted, there is no occaſion to ſhey cia 
by whom it was granted; for the plaintif tr 
by his action againſt him, admits him to be dic 
a legal adminiſtrator. fr: 
It an aQtion be againſt an adminiſtrator du- | 
ring the minority of another, the plaintiff mi 
need not alledge that the other is within 17 | 
years, for a ſtranger cannot know when the 
defendant's authority determines, and if it be 
determined, the defe ndant ought to ſhew it, t 
And therefore he may be charged by a 1 
ſtranger as adminiſtrator durante minore ætate 7 
if he continues in poſſeſſion after the execu- Th 
tor attains 17 years. 5 Com, Dig. 181, Vide 
Adminiſtration. Div. VI. _ 
Or he may be charged upon the ſpecial to 
matter. 1 Sid. 57. bin 
Naming a defendant adminiſtrator in the : 
declaration is a ſufficient averment, without wil 
ſetting out that adminiſtration was commit- [ 
ted to him. Barnes 159, 160. aan 
12. Pleas by an Adminiſtrator. ; 
In Abatement. 1 
To an action againſt an adminiſtrator, he > 
may plead in abatement that he is not admi- 770 
niſtrator, but executor. Vide ante, No. 4 x 
So if he be ſued as adminiſtrator renerally, * 


who is adminiſtrator during the minority 0 
another, 
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another. Lut. 20. Who adminiſtered about 
the funeral only, 37 H. 6. 28. 4. 

Another adminiſtrator not named. 

If be pleads that he adminiſtred in a ſpe- 
cial manner only, and traverſes the admini- 
ſtration modo et forma, he mult ſhew that he 
did that which would be an act of admini- 
ſtration. R. 37 H. 6. 28. 4. 

That the original is teſted before the ad- 
miniſtration granted. Lut. 8. 


13. In Bar. 


An adminiſtrator may plead in FR ne un- 
ques adminiſtrator. Vide ante, No. 7. 

Plene admini Aravit general or ſpecial. Vide 
ante, No. g. 
But if he pleads retainer, it is not ſuffi- 
cient to ſay, that adminiſtration was commit- 
ted, without ſaying that it was committed to 
him. R. 2 Fon. 23. 

The method now is, to plead plene admj- 
1 Nravit, and give retainer in evidence. 

It is no plea in bar that he is executor, not 
aminiſtrator. R. Sin. 365. | 


14. Pleas to an Aion by Admin ftrater. 


To an action by an adminiſtrator the de- 
fendant may plead in abatement, that there 
is another co-adminiſtrator living not named. 
Vide ante, No. 2. 

But he cannot plead that another has the 
right to the adminiſtration. R. 1 Mod. 231. 
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Or, in bar, that adminiſtration never is 
committed to the plaintiff. ' Han. Ent. tec, 

C 5 
And this, if it was committed by a biſhop 
or, peculiar ; when it does not belong to 
him. ide Adminiſtrator. Div. II. Mo. 5. 
8o, that the inteſtate at his death reſided 
out of the dioceſe of the biſhop, who granted 


the adminiſtration. 1 Salk. 37. 


So, that adminiſtration was granted to an- 
other. 1 Salk. 38, 


15. Judgment againſ} an Executor, or Al. 
| miniſirator. 


When de bonis propriis. 


In an action againſt an executor, or admi- 
niſtrator, if the defendant pleads a matter in 
bar, which lies within his own knowledge, 
and is falſe, judgment ſhall be for the debt 
as well as for damages and coſts de bonts te- 
tatoris fi, et fi non, tunc de bonts propriit: 1s, 
if he pleads ne unques executor, and it 15 


found againſt him, or, ne unques admmi- 
3 
If an action be againſt divers executors, and 

one pleads ne unques executor, and the others 
plene adminiſtravit, and it is *found- again 
them, there ſhall be judgment againſt all a 
bonis teflatoris, fi, Ec. et fi non, againſt him, 
who pleaded ze ungques executor, de bonis pro: 


pris. | p be 


In a ſeire  facias againſt an executor, 


pleads ne ungues executor, and it is Foun 
1 again 


tr 9 } 


zgainſt him, the judgment ſhall not be for 
the debt de bonis proprits, for the P 
demands execution de honig teſtatoris. 

If an executor or adminiſtrator pleads a 
releaſe to himſelf, and it is found againſt 
him, the judgment ſhall be for the whole þ 
non de bonis propriis. Or payment, or per- 
formance by himſelf. 

So in all caſes on the return of a 3 
dit againſt an executor, or adminiſtrator, 
there ſhall be zudgment againſt him for the 
debt as well as damages and coſts de bonts 
trſtatoris, ft, Ce, et fi non, de bonis propriis. 
Or upon a return that the goods are e/lorned. 

If there be judgment againſt huſband and 
with executrix, and a return that the huſ- 
band waſted, it ſhall be de Honig ſuis propriis. 

If a return that the wife wafted dum ſola, 
it ſhall be de bonzs propris of both. 

And if the firſt judgment was de bonts 


tcſtatoris, fi, Sc. ef fi non, tunc dampna de 


bonis propriis againſt huſband and wife exe- 
cutrix, and afterwards a devaſtavit is found, 
the judgment ſhall be againſt them de bonis 
fprobrus. 

If there be a 3 by one executor 
only, the judgment ſhall be of his proper 
goods; for the other executor ſhall not be 
charged for the wrong of his co-executor. 

Yet if a devaſtavit be charged againſt two 
executors, and found quoad one, and nothing 
{aid auoad the other, it is bad. 

Where an executor, or adminiſtrator is 
charged for his own proper act or default, 


the Judgment ſhall be for the debt and da- 
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mages de bonis teſtataris, et fi non, de boni: 
propriis: As, in detinue for a detainer after 
the teſtator's death. In debt for rent incur. 
red after the death of the teſtator. In coye. 
nant for a breach after the death of the teſ. 
tator. Vide poſt, No. 16. | 

If an executor acknowledges ſatisfaction 
upon a judgment to the teſtator, which is 


afterwards reverſed, there ſhall be reſtitution, 


i non, &c, de bonis propriis. | 
If the act or default of the executor or ad- 
miniſtrator is the foundation of the action, 
the judgment ſhall be de bonis propriis only: 
As, in aſſumpſit againſt an executor on his 
promiſe upon good conſideration to pay the 
debt of the teſtator,  _ | 
In covenant againſt an executor or admini- 
ſtrator, for a breach by him of a covenant 
in a leaſe, which he hath as executor or ad- 
miniſtrator. 


When the judgment is de bonzs propriis, and 


upon a eri facias, nulla bona is returned, the 
execution ſhall be by capias or elegit. 5 Con. 
Dig. 182, 3. : | 

What ſhall be a Jdevaſtavit, and how found. 

Vide Adminiſtration, Div. IX. No. 1, 2. 
If one executor pleads a good plea, the 
other a bad one, judgment ſhall be againſt 
one executor only. Stra. 20. 

If judgment on verdict is ſigned after teſ- 
tator's death, a ſecond in debt, on that 
judgment de bonis teſtatoris, whereupon error 
and; judgment affirmed ; a third ſuggeſting 2 
de vaſtavit, de benis proprits, and a fourth in 
debt on the laſt, and executor held to bail; 
all is regular. Barnes, 248.) | 

| : 16, When 


it 


e 
16. When not. 


In all caſes where the action is againſt an 
executor or adminiſtrator, merely as executor 
or adminiſtrator; the debt ſhall be recovered 
only de bonts teftatoris, and the damages, 
which are for the delay, de bonit teſtatoris, 
et fi non, de bonts propriis. Unleſs the exe- 
cutor or adminiſtrator pleads a falſe plea : 
As, plene aqminiftravit,which is found againſt 
him. Vide ante, No. 15. 

So, if the breach be by the executor him- 
ſelf : As, if the teſtator covenants to pay 50/7. 
if he, or his executor, ſells the land, and the 
executor ſells it. Tho' the executor. 
might be charged as aſſignee, as well as 


_ executor. . 5 Com. Dig. 183. Sed Qu. ? 


So, in covenant againſt an executor, upon 
the teſtator's deed, if the breach be alledged in 
nonfeaſance by the executor himſelf, the judg- 
ment ſhall be de bonis teſtatoris tantum: As, 
for not repairing. Jb:d. Sed Qu. ? For not 
making offer of a preſentation. id. Sed Qu.? 
So, in debt upon a bond, for non-perform- 
ance of covenants.” >_ 

So, tho' the breach be for a voluntary 
negleft, or act of the executor; for the 
charge is founded upon the deed of his teſta- 
tor. Ibid. Sed Qu.? _ 

In all caſes where the plaintiff is delayed, 
tho' the demand be de bonts teſtatoris; yet the 
colts or damages given for the delay ſhall be 
de bonis propriis, fi non, &c. Ibid. fed Qu? 

T have under this head, ſtated ſeveral caſes 
from Comyns, but with queries, as I have 

CE 4 great 


— Oo — — m . r __ — v — 
"A — by 4 — — — 25 R , © > - as 4 * n n — 4 7 - * 
_— 2 . 4 7 p _ - » = mt ba — — 3 wax 4 >. — — SA 4 pt. wp 
WS. = £0 2 — 2 3 : _ 
_—_ - 


\ ÞY a _ R265 
— ASE. 7—· er 2 


SAS 


—_ _— 
— — 
7 


— - _ 
——— 
& — — 


— — 
— * r 


— = Fa 
— — LENS be tn 
rr 


— 


1 
. 


—— 


4 
- 4 LI 23 4 
Ic coo ——.. 2 Ana het an AE 
—ͤ WB ey $3. os tr TO —— rates — 
— — 
* * — A 
(4 es 29 * y 4 * 2 x 2 * 
9 


_—— 
= 


FEI 
= _Y 


2 —— 8 
r. 


+> o = 
———— 
— A 
— 
* N 
* 


= 
onthe = Ine 


V — * * - 


17 
14 
1 
1 
£ 
1 
is 
. 
» 


[ 392 J 


great doubts bott the law ; I have omitted 


many, as being in my own opinion well con. 


vinced, they are not law. 


If an action be brought againſt huſband and 


wife, as executrix,or adminiſtratrix, the Judg- 
ment ſhall be for damages and coſts, { non, 


Sc. de bonts prepriis of both. 
But if an executor, or adminiſtrator, makes 
no delay or default, the coſts or damages a 


well as the debt, ſhall be de bonis teftatori 


tantum : As, if he at the return of the ſum- 
mons acknowledges the action, and ſays that 


he has not aſſets, and it is found ſo. If at the 
return of the ſummons he pleads, that he was 


always ready, and yet is. 
If the judgment be de bonis eee h, 


Sc, et /i non, tunc dampna, de bonis proprii, 
the ſheriff may not levy the damages de bonis 
_  Zeftatoris, if he cannot levy the whole debt 


alſo de bonrs teſtatoris; for the damages in 


ſuch caſe ſhall be of the goods of the exe- 


cutor. And if the ſheriff does otherwiſe, his 
return, and all proceedings thereon, will be 


bad. 5 Com. Dig. 183, 4. 


PROCEEDING AND PLEADING, &c. 
IN ACTIONS BY AND AGAINST AN 
ASSIGNEE. 


1. In an Action by an Aſſignee. 


In an action by an aſſignee, the plaintiff 
muſt ſhew how aſſignee. If he ſues for rent 
upon a leaſe by another, he muſt ſhew a legal 
eſtate or title to it. R. Cro. El. 535. 


But. 


c. 


he be only executor, or adminifty 
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But if he ſhews an alignment, it is ſuf- 


ficient, tho' he does not name bimſelf aſſig- 


per. Cro. 240. R. per 37 Cro. EL, 
82 

5 if an aſſignment be by buſband and 
wife, where they were ſeiſed to them and 
the heirs of the huſband, it is ſufficient to 
declare as aſſignee of the huſband; for the 
eſtate for the life of the wife is merged. R. 
Cro. Car. 285. Jon. 305. 


2. In an Action againſt an Aſſignee, 


In debt for rent againſt the deviſee of the 
leflee, the plaintiff muſt ſhew an entry by 
the aſſent of the executor, or virtute legationis. 


Cro. El. 535. 


But, it is ſufficient to charge the defen- 
dant as aſſignee of B. to whom the leaſe is 
made, by which he covenants to repair; tho” 


ator, to 
ſuch CNY R. Cartb. 519. 


PROCEEDING AND PLEADING. Se. 


IN ACTIONS BY AND AGAINST AN 
ATTORNEY. 


[ think it neceſſary firſt to notice his pri- 
vileges, before I enter into the forms of 


| pleadin g. 


T. What 
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great an abagi the hw, 1 kava omitted 
many, as being in my own opinion well con- 


vinced, they are not law. 
If an action be brought againſt huſband and | 
wife, as executrix,or adminiſtratrix, the judg- 


ment ſhall be for damages and coſts, / non, 
Sc. de bonts propriis of both. 


But if an executor, or adminiſtrator, makes 


no delay or default, the "coſts or damages as 


well as the debt, ſhall be de bonis teſtatoris 
tantum: As, if he at the return of the ſum- 


mons acknowledges the action, and ſays that 


he has not aſſets, and it is found ſo. If at the 


return of the ſummons he pleads, that he was 


always ready, and yet is. 
If the judgment be de honis eftatoris, h, 


Cc, et i non, tunc dampna, de bonis propriis, 
the ſheriff may not levy the damages de Bonis 
tie ſtatoris, if he cannot levy the whole debt 


alſo de bonis teſtatoris; for the damages in 


ſuch caſe ſhall be of the goods of the exe- 
cutor. And if the ſheriff does otherwiſe, his 


return, and all proceedings thereon, will be 


bad. 5 Com. Dig. 183, 4. 


PROCEEDING AND PLEADING, &c. 


IN ACTIONS BY AND AGAINST AN 


ASSIGNEE. 
1. In an Action by an Aſſignee. 
In an action by an aſſignee, the plaintiff 


muſt ſhew how aſſignee. If he ſues for rent 


upon a leaſe by another, he muſt ſhew a legal 
eſtate or title to it. R. Cro. El. 535. 
FF 
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But if he ſhews an aſſignment, it is ſuf- 
ficient, tho' he does not name himſelf aſſig- 
nee. 2 Cro, 240, R. ger 3 J. Cro. El. 
82 

"4 if an aſſignment be by huſband and 
wife, where they were ſeiſed to them and 
the heirs of the huſband, it is ſufficient to 
declare as aſſignee of the huſband; for the 
eſtate for the life of the wife is merged. R. 


Gro. Car. 28 5. Jon. 9 


2. In an Action APE an SIR 


1n debt for rent againſt the deviſee of the 
leſſee, the plaintiff muſt ſhew an entry by 


the aſſent of the executor, or virtute leg ationis. 
Cro. El. 535. 


But, it is ſufficient to ewa the defen- 


dant as aſſignee of B. to whom the leaſe is 


made, by which he covenants to repair; . tho” 


he be only executor, or adminififator, to 


ſuch _ R. Cartb. 519. 


PROCEEDING AND PLEADING, Ge. 


IN ACTIONS BY AND AGAINST AN 
* oY ETORINEY:: 


I think it MCT, firſt to notice his pri- 
vileges, before I enter into the forms of 


„ 


J. What 
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I. What Privileges an Attorney ſhall have.” 


An attorney, in reſpect of his attendance at 


the court, cannot be preſſed. R. Cro. Car. 
11. Nor ſhall he be made conſtable. Cro. 
Car. 389, 585. Ney. 112. Off. Breu. 160, 
162. Though there be a cuſtom, that every 
inhabitant ſhall be choſen in his turn. Po 
Cro. Car. 389. | 

Nor, ſhall he be elected to any other office, 
_ againſt his will. Cro. Car. 11. 585. As to 
the office of overſeer of the poor. Or, 
. churchwarden. To any office within a bo- 
rough. 

So, he ſhall not be 1 oollector of the 
lord's rent within a manor, where it is copy- 
hold; though it be part of his tenure. 

80, he ſhall not be amerced for not doing 
his ſuit at the lord's court, when his attend- 
ance at Weſtminſter is required. - 

So, he ſhall not be obliged to do watch and 
ward. 1 Com. Dig. 476, 7. 

Cont. per Jones, for he may do it by de- 
may. a: Ra 272. 25. -.:- 

But, with ſubmiſſion, I think the cont. is 
not law. Suppoſe he cannot find a deputy. 
Vide Infra. 

An attorney in B. R. or C. B. may prac- 
tiſe in any inferior court, unleſs he be ex- 
cluded by act of parliament. R. 1 Sid. 410. 

Or, by charter, whereby the court is erect - 
ed, as in the caſe of the Marſhalſea. 

If an attorney be denied bis privilege, he 


may have a writ of privilege. And the _ 
"FD 
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of privilege for aſvit, ſhall have in ĩt a ſuper 


 fedeas. And 0 procedendo ſhall be after- 
wards granted, as it may, where the privilege 


was only in reſpect of a priority of tuit. 
So, if he be refuſed to practiſe in a court, 
where de 7 jure he may, he ſhall have an action 
upon the caſe. 1 Com. Dig. 47. 
But by a rule Mich. 1654. An attorney 
ſhall not be allowed his privilege, if he has 


not attended his buſineſs for a year, except 


where he is hindered by ſickneſs. Vide Rules 
and Orders of C. B. 4. 

An attorney in London is exempted from 
ſerving in the militia, either by himſelf, or 
deputy. Stra. 1143. 

His privileges, (on a writ of privilege) 
ſhall not be diſcuſſed on affidavits. Barnes 


37 


by an executor, to diſcharge money due for 
buſineſs done for teſtator. Semb. Barnes 38. 


Sed qu. de hoc, unleſs in proceedings com- 


menced in teſtator's life-time, and continued 


by the executor ? 


An attorney ſhall have a writ & privilege 
not to ſerve in the trained bands of London. 
Barnes 42. 


2. The Privilege of Suit. 


So, he has a privilege to be ſued only in 
the court, where he is an attorney. And he 
ought alſo to ſue in the ſame court. 


He 


An attorney may retain money recovered 
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He ſhall have privilege in a ſuit in an in- 
ferior court under hed In a ſuit by gui tam, 
And, if he ſues and lays the aftions in Mid. 
dleſex, the venue ſhall not be changed, though 
the cauſe of action ariſe in another county; 
for his attendance 1s required at Weſtminſter. 
Otherwiſe, if he waives Middleſex, and lays 
the action in Londen, or elſewhere. 
If an attorney ſue an attorney of another 


court, or a ſcholar of Oxford, &c. the de- 


fendant ſhall not have his privilege. 
If an attorney be ſued, he need not find 
ſpecial bail. 1 1 

If an attorney in C. B. be ſued in B. R. 
by which he is ſuppoſed to be in cuſtody of the 
marſhal ; yet he may plead his privilege be- 
fore he has allowed the juriſdiction of B. R. 
for his being in caſfody of the marſhal, is by 
conſtraint. Sed Vide cont. poſt. 398. 

But he ſhall not have privilege, where the 
action is againſt him and his wife. Or, 


Jointly againſt him, and other defendants. 


1 Com. Dig. 477. 
Or by, or againſt him, as heir. Sem, 


per Fitz. Dy. 24. 4. cont. per 2 F. in narg. 


Or by, or againſt him, as executor, or 
adminiſtrator. Or, where he has abſented 


himſelf from bis practice for a long time. 


78. 
I believe the rule now is, that an attorney 


muſt have practiſed within twelve months, 


to be intitled to his privilege. 
e ſhall not have privilege, if he be ſued 


upon a n, action; as, upon the cuſ- 
tom 


9 & „ his wh 
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tom of foreign attachment in Lonaon. Or, 
in a ſuit by the king; as, an indictment, or 
information. Or, Share the king brings the 
action. Or, if ſued in the exchequer, as 
accomptant to the king. R. 9 Ed. 4. 53. 6. 

Sed qu de 5 if he is not really an ac- 
comptant ?- 

So, he may waive 5 privilege, if he 
„ 1 en. M x 

If he be ſued elſewhere than in his own 
court, he may plead his privilege in abate- 
ment, 2 Bulſt. 207. Lat. 95. 639. ow. 
Ent. 4. Of. Br. „ Bro. F, M. 4.96. 

But it ſhall not be allowed upon motion, 


without plea. R. Salk. 544. 


If he pleads privilege as an attorney, he 
may produce his writ of privilege, or admiſ- 
ſion upon record. And conclude, prout patet 
per recordum, and then the defendant cannot 
be denied to be an attorney. R. Salk. 545- 
Skim. 542. 

Or, he may plead it mithane 8 it, 
and then it may be denied. R. Salk. 545. 

Ju. Suppoſe he pleads it, and produces 
his writ, or admiſſion upon racked; and con- 
cludes prout, &c. may not the plaintiff ad- 
mit it, and reply, that he hath not practiſed 
as an attorney in any of his majeſty's Soares, 
Sc. for twelve months? 

An action upon the caſe does not lie for 
ſuing him in another court, knowing t that he | 
had privilege. R. 1 Mod. 209. 

This is hard, and I ſhould have ban | 
other wiſe, had it not been for the above re- 
logie, as the defendant 1 is really injured, 

* f 
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being put to the trouble and expence of de- 


fending himſelf in a court where he ought not 
to be ſued, and, though he abate the ſuit, he 
muſt pay his own coſts, _ | 
If he waives his privilege, ks cannot after- 
wards reſume it. And therefore, after iſſue, 
or plea in an aQtion againſt him in an inferior 
court, he ſhall not have a writ of privilege. 
Dy. 287. a. in marg. 


The reafon is, he, by a has Ad. 


mitted the court to have juriſdiction. 


If in ſuch caſe, a writ of privilege be a- 


warded, a procedendo {hall 89. Dy. 287. 4. 
in marg. 


Attorney of C. B. actually in cuſtody of 


the marſhal of B. R. ſhall not be ſuffered to 
plead his privilege. Stra. 191. This I con- 
ceive is law. | 

Plea of privilege as attorney in B. R. re- 
ceived, after appearance and bail. Bunb. 113, 


An attorney ſhall not have privilege, if he 


ſaes in right of his wife, or joins with her 
In the action. 2 L. Raym. 1398. 

If attorney of B. R. ſues attorney of C. B. 
who pleads privilege, the court will not de- 
termine on motion, whether privilege takes 
away privilege. Stra. 837. | 

If attorney ſues by original, he waives his 
ppavitege. Tb. 

Attorney of C. B. muſt put in ſpecial bail 


in B. R. and plead his privilege, after. Stra. 


864. 2 L. Raym. 1507. | 
Attorney ſued, may change the venue from 


any place to Middle kx. Stra. 1049. Anar. 


381. 
In 


1 38 1 


In C. B. he cannot, Barnes, 482. 

May change the venue, to the county of 
which he is clerk of aſſize. Lid. WH 

It attorney is plaintiff, wherever he lays 
the venue, it ſhall not be changed. 7b. 

If plaintiff and defendant are both attornies, 
proceeding is by bill, not by: attachment. 


Stra. 1141. 


Attorney of B. R. arreſted by latitat, ſhall 
be diſcharged on common bail. Motion' of 
courte. - 

Attorney of C. B. arreſted by latitat, muſt 
ſue out his writ of privilege there, and plead , 
it in B. R. 1 Wilſ. 306. 

An attorney, defendant, cannot waive his 
privilege. 2 WIſe 42. 

Attorney may be ſued in his court, for an 
ſum, however ſmall, notwithſtanding ſtatute 
for recovery of ſmall debts. Barnes, 159. 
Alſo Vide Gardner v. Feſſop, 1 & 2 Will: 
42. 

If a fixth-clerk in chancery, pleads privi- 


lege, it is not enough to alledge, that he 


ſerves and intends to ſerve, Sc. he muſt al- 
ledge that he is acfualiy attendant on that 
duty. 2 Will. 288. 

He muſt not alledge the cuſtom, that the 
chancellor and other officers, &c. ſhall not 
be impleaded, but before the chancellor, in 
the court of chancery, for he cannot be im- 


pleaded before himſelf. Did. 


If an attorney has left off practice, and is 
called ęſuire, he ſhall not be allowed privi- 


lege. 2 Will. 232. 
* He 


401 


He has not privilege againſt, being ſued-in 
the court of conſcience in London. 3 Burr. 
1583. | | 

He has no privilege, he 9 not 118 57 
attachment, and declare in Need. | 5 5 0 
479: | 

If he ſues in perſon, 0 may lay his on 
(even in affault) in Middle ger. Barnes, 479. 
1 

1 3 wall 5 ed in Middle eſex, 
though the attachment was not a LINER out 
of Middle Her. Barnes, 493. 


. 3. For what Guan he, fl! Sue. 
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An attorney upon a retainer! may; have an 
efſſumpit for his fees. So, he may have ac- 
tion upon the caſe. upon afſumphi,. where he 
ſolicits a cauſe in another court. So., if a 
ſolicitor, or agent. For. another retain him, 
and promiſe him his fees, an Wer e 


againſt the ſolicitor, or agent. 


So, an attorney may have debt for his . 


So, where he is only a ſolicitor in another 
court. And debt lies againſt the ſolicitor, 
or agent, who retained him. Vet debt lies 
againſt Him, for whom he Was ce 
1 Com. Dig. 478. : ; 
I think the action of debt n more eligible, 
for, if judgment goes by default, it is final, 
and the plaintiff may, in debt, often ſave the 


term, notwithſtanding ſham pIndIOS, where 


he could not in aſſumpſit. 


By the flat. 3 Fac. c. 7. All attornies, and 


ſolicitors ſhall give a bill of charges with 
i their 


ferior court by habeas corpus. 


I: Gor” 


their hand ond: name, before they charge 
their clients with any fees, or charges. 

And to an action by an attorney, or ſoli- 
citor, it may be pleaded, that he has not de- 
livered ſuch bull of charges. R. Ray. 24 5. 

By the flat. 2 Geo. 2. c. 23. 23. No at- 
torney or ſolicitor of the ort at Weſtminſter, 
Great Seſſions, or Counties Palatine, ſhall 
commence an action for fees, Sc. until a 
month after a bill of fees delivered to the 
party, or left at his dwelling-houſe, in Eng- 
liſb, and ſubſcribed by ſuch SED or ſo- 
licitor. 

If an attorney commences a ſuit far ges 
without complying with the terms of the 
ſtat. he will be nonſuited, upon the general 
ſue only, being pleaded. 

The flat. 3 Jac. c. 7. does not extend to 
an action by an attorney, upon a ſpecial pro- 
miſe. Or, upon an izſimul computaſſent ; 
where it does not appear to be for his fees 
only. R. Carth, 57. Nor, to an action for 
his fees, for removing a cauſe out of an in- 
R. Carth. 
147. Sed qu. de boc? 

The ſame law, I conceive, applies to the 
ſat. 2 Geo. 2. juſt mentioned. _ 

When an attorney ſhall have an action for 
words, Vide in Action upon the Caſe for Defa- 
nation. Div. IV. No. 24. 


4. How an Attorney 2 fue. 


If an attorney commences an action, as 
ſuch, the firſt proceſs is an attachment of 
Vor II. d 


| pri- 


i 


. 


n Tut. 31. 4 declaration by. an 
attorney ſhall be in proprid per ſondt. 
But, if an attorney ſue by id be 


' ought to declare in common form, and not 


upon his privilege. Vet, it is but form, 


and cured, upon a general demurrer. 


He may declare by bill, or upon original, 


at his election. 1 Com. Dig. 479. 


To an action by an attorney, fot fees in an 
inferior court, the defendant cannot plead, 
that no bill was delivered under his hand, 
according to the fat. 3 Fac. c. 7. R. Sho. 
96. 1 Salk. 86. Carth. 280 Vide a Geo, 2. 
C33 $23 > one 

By the flat. 2 Gen Ba c. 23. After > bill of 
fees of a on application to the court, or 
a judge of the court, whete the buſineſs, or 
the greateſt part thereof in value was done, 
by. the party, or any other authorized, and 
his ſubmiſſion to pay what ſhall appear due 
on taxation, the bill ſhall be referred, with - 
out the money being brought into court. 

And ſuch bill may be referred, though no 
ſuit be depending, Sc. And no ſuit ſhall. 
be, during ſuch reference, or taxation. And, 
if the attorney, or. ſolicitoc, or party charge- 
able, refuſe to attend the taxation, the officer 
may tax the bill, ex parte. 

And, if the party pay what is due on the 
taxation to the attorney, ſolicitor, or any 
other authoriſed who attends the taxation, 


or as the court ſhall direct, it ſhall be a full 


diſcharge: And in default of payment, he 
Mall be liable to an attachment, or ſuch other 
remedy 


1 463 | | 
reale at the election of the attorney, or lo- 


ne as he was before liable to. 

And, if the attorney, or ſolicilor appear to 
be overpaid, he all refund, Sc. or be lia- 
ble to an attachment, or other proceeding at 
the election of the party, as he was before 
liable to. 

If the bill be taxed at a arth part leſs than 
delivered, the attorney, or ſolicitor ſhall pay 
the coſts of the taxation; ; if not ſo, the court 
at diſctetion ſhalt charge the attorney, or 
client, in regard to the reaſonableneſs, or 
unreaſonableneſs of the bill. 

If attorney delivers his bill, and after bis 
death it is taxed, and above a fixth part ſtruck 
off, yet his executor ſhall not pa coſts. 
Stra. 1056. 

By 12 Geo. 2. e. 13. § f. Atte ntes may 
write theit bills of —_ witt the 1 85 abbre- 
viations. [gg HET 

And the flat: 2 Glu. 2. C. 2 3. Aces not ex- 
tend to bills of fees between one e and 
another. 

In caſe of an exdutor f kn attorney, teſ⸗ 
tator's bills need not be ſigned, nor are they 
liable to taxation by fat, 2 Geo. 2. Andr. 9 5 
Barn 119 22.0 7 


Attornies and ſolicitors are intitled to a 


he ſatisfaction for their - expences, out of the 
oy. fund, whether in the way of ſuit or proſecu- 
n, tion, in lunacy or W 2 Vegey, 
ll 5 


407. 
Tfaclient has his attorney s bill taxed, he 


ſubmits to pay, and cannot afterwards 7 
'D d 2 b an 


—_ 
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an antecedent demand, deducted: out of it. 


2 Vezey, 451 
C. B. will not ſtay proceedings on motion, 


becauſe a bill is not delivered, it is not irre- 


gular, but illegal. Barnes, 36, 123, 243. 

An attorney's bill for enn cannot 
be taxed. Barnes, 41. 

After writ of enquiry: executed, bill cannot 
be taxed. Barnes, 124. 

Nor after bill is paid. Barnes, 46. Sed 

For after bill delivered, attorney accepted 

of leſs than the amount of the bill, after- 


wards bill was taxed, and above five-ſixths 


of the money acceptef, (but leſs than, five- 
ſixths of bill) being allowed, client -pays 
coſts of taxation, and the ſurplus returned 
by attorney. Barnes, 128. 

Attornies, though of different courts, muſt 
ſue cach other by bill. Barnes, 43, 4. 


Attorney of C. B, may ſue attorney of B. R. | 


for a debt bona fide, by attachment of privi- 
lege, and he ſhall not have Privilege, 
Barnes, 44. 

He muſt be ſued in qui tam actions, by 
bill. Barnes, 48. 

Seven pounds in 751. beiog taken of, 


client ſhall pay coſts * taxation. Barnes, 


118. 


Bill for buſt neſs N in a court below, tax- 


ed there, and action brought for it in C. B. 
cannot be taxed by prothonotary. Barnes, 
124. 


the court will not ſtay proceedings, for it may 
be pleaded.. Barnes, 123. 2. If not given 
in evidence, on n general iſſue ? 


If 


If attorney brings action within the month, 


»” 


* 


Ld s 


— 
1 


S. 
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If there bas been Judgment and enquiry, 
this will ſet them aſide, on cofts, bringing 
money into court, general iſſue, and ſhort 


notice. Barnes, 243. 


A client cannot move for a bill, and for 


taxation, at one time; but firſt for a bill, and 


when delivered, for taxation. Barnes, 126. 

If leſs than one-fixth is deducted, attorney 
has not a rule for coſts of taxation abſolutely, 
but to ſhew cauſe, for it is in the diſcretion 
of the court. Barnes, 147. 

Attachment of privilege againſt two; one 
does not appear; plaintiff appears and figns 
judgment, error brought, the joint attach- 
ment warrants proceedings. Barnes, 423. 

The attachment of privilege, is the com- 
mencement of the action, and the bill muſt 
be delivered a month before that. Barnes, 
401. 13 
5. How an Attorney ſhall be ſued. 


An attorney ſhall be ſued by bill original, 


and not by writ. Lut. 228. 233, Chft's 


Ent. 572. The bill muſt be filed, though 
there is a conſent to appear. Salk. 544. And 
the bill may be filed againſt him at any time 
within the term. Mod. Ca. 175. But not 
after, or before, though it be upon the efoign 


day. Mod. Ca. 106. Salk. 544. 


If he is forcjudged, he ſhall not be ſued by 
bill. Barnes, 41. If a ſecond forejudger is 
obtained, pending the firſt, it ſhall be ſet 
aſide; he muſt be ſued by original. b 
ks” plaintiff, an e ſues defendant, an 
3 by capias, proceedings ſhall be ſtaid, 

"03 though 


1 . 


e defendant has had time to put in bail. 
Barnes, 53. 

1f an e ſues an n attorney by capias, 
and defendant appears, proceedings ſhall not 
be ſet afide,. but he . P lead . 


Barnes, 424. 


'4 


6. T he Declaration. FE 


The declaration ought to be ia TW | 


here in court, and not in cuſtody of the mar- 
ſhal. 1 Mod. 10, 1 Sand. 28. 


He ſhall not give ſpecial bail. 1 Med. 10. 


If the declaration concludes, „and there- 
* fore brings ſuit” inſtead of, and there- 
„fore he prays relief, it is good in B. R. 
tho'not in C. B. And. 257 


7. Plea. 


To an action againſt him, an Alien 


ought to plead within four days after the rule 
given. And a rule may be given the ſame 


term, if the bill was filed four days before the 


end of the term. Mod. Ca. 175. 

But if filed only three days before the end 
of the term, he ſhall have four aye to 218 
the next term after. Lid. 
The defendant, being an attorney, muſt 
plead in proper perſon. And if he appear in 


perſon and plead, and the entry be, that he 


appeared at Niſi Prius by attorney; it will be 
error, R. 2 Cro. 265. Yet being but a 


miſpriſion of the clerk, it may be amended. 
Toid. , 
10 


L 40% J 
If being preſent he refuſe to appear, ex- 


cept by attorney, there ſhall be judgment 


againſt him. 1 Sid. 134. 7, 1 - If he is an 
officer of the court. 
If an action be for a thing done without 
warrant, the defendant may plead quod re- 
tinuit, Sc. Aſhton's Ent. 39. 

Ruod non fuit informatus de Nee 


Als 290. 1 Bro. Ent. 33» * 


8 nd Pleading; Se.. 
bn e "7 and againſt a Corporation 


5 In an Aab by a Corporation. 


In an aQion by a corporation they ought 


to ſue by the name of incorporation. And 


may ſue by that name, tho' enabled to ſue 
by another name. And the chriſtian name 
of the mayor or head is not neceſſary. Tha' 
it be in ejectment on a demiſe by a 1 
ration. 

But a corporation may preſcribe to be in- 


corporated by one name, and to be impleaded 


by another. Or may claim it by grant. 
A ole corporation muſt always ſhow quo 
jure he is ſeized. And ſhall be named by 
his name of baptiſm. 
And if perſons are incorporated to the uſe 


of an hoſpital, they mult ſay, ſeiſed in right of 


their incorporation, not of their hoſpital. 


But mayor and commonalty need not al. 
ledge ſeiſin in right of their incorporation; 


for the name imports an incorporation. 5 
Com. Dig. 169. ; SH £2 
3 1 5 2. In 


— 
** 
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| 
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2. In an Ation again a Corporation. 


In an action againſt a corporation, they 
on be ſued by the name of incorporation. 


And, if it be an aggregate corporation, it is 


not well to name WW N GEE of the 
Bak if. it is a b corporation, the proper 
name may be mentioned. And ſo it muſt 
be in perſonal actions, where outlawry lies. 
If a corporation be miſnamed, it may be 
pleaded, but it is only in abatement. 80, it 


may be pleaded in abatement, if the name of 


the head be added and miſtaken. 

Or, if a corporation and another are join- 
ed, for there is different proceſs againſt him. 
Tho' the perſon Bie be a member of the 
Corporation. FIT! 

Or in an action upon a a ſpecialty, if is 
name. varies from the ſpecialty. ' a | 

To miſuomer in a perſonal action, the plain 
tiff may ſay, Kows by one name or the 
other« n: 

| Otherwiſe, i in a 1 bddienp for he cannot 
hold the land but by his true nam. 

He who. pleads an act of a corporation: by 
one name, and afterwards by another, e 
to ſhew how the name was altered. 

The proceſs againſt an aggregate corpora- 
tion 1s diſtreſs. 

But proceſs of outlawry does not lie againſt 
an aggregate corporation. And therefore 
treſpaſs does not lie againſt them, but only 
againſt particular perſons; for a capias and 
en do not 80. 


But 


% & 


SA 


i a» 1 


But in chancery, if it has nothing whereby 


to be diſtrained, on a petition to the lords in 


parliament, it may be ordered, that if the 


corporation do not appear on a diſringas iſſued, 
the bill ſhall be taken pro confeſs. 


It is not ſufficient, if the particular per- 


ſons diſtrained appear. at the return of the 


proceſs. Or, if all the members of the cor- 
poration appear in perſon. But the corpora- 
tion muſt appear by an attorney, * 
under their common ſeal. 

In pleading, a mayor and commonalty may 
preſcribe, that they andtheir predeceſſors, &c. 
tho' the commonalty have no predeceſſors. 


If a man makes conuſance as bailiff to a © 


corporation, he need not ſhew how they were 
incorporated. If a man pleads an act by a 
corporation, he need not allege a deed ; for 
it ſhall be intended: as if he makes conu- 
ſance as bailiff to a corporation. If he pleads 
a preſentation to a church by a corporation. 
A leaſe for life, without a deed to make i- 


very. A feoffment to them, without a deed 


to receive livery. Entry for a forfeiture. 

Acceptance of rent, or of a man to be their 

tenant. A fine levied, or deed inrolled. 
But if he juſtifies under a corporation, he 


ought to ſhew a deed. As an entry, by com- 


mand of dean and chapter. 5 Com. Dig. 
* 
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PROCEEDING AND PLEADING, Ge. 
IN ACTIONS BY AND AGAINST AN 
HER. 


1. ih an Aﬀtion by an Heir. 


2 an action by an heir, who ſues upon a 
grant or covenant to his anceſtor and his heirs, 


he muſt be named heir. - Otherwiſe, if be 


ſues in his own right, tho' he comes to the 


Tight by deſcent: As, in detinue of charters 


which he claims as heir. Th, D. J. 3. c. 6. 
So he muſt ſhew how heir. 1 Sa. 355.5 

Debt by the heir or ſucceſſor ſhall be in the 
debet and detinet. 47 Ed. 3. 23. b. 


Rn In an Action againſt an Heir. 


In an action againſt an heir, the defendant 
muſt be named heir. But it is ſufficient if 
he is ſo named in the count, r not in the 
writ. Reg. 140. @. 

And, if it 1 againſt the heir of an 1 
the plaintiff muſt ſhew how heir ſpecially, 
for againſt him as heir generally to A. if 
he pleads that he has riens per diſcent from 
A. it ſhall be found for the defendant. R. 
Cro. Car. 151. 

If it be againſt an heir in gave/kind, it ſhall 
be againſt all the ſons together. Bro. R. 
195. Bend. pl. 205 17 

By the Hat. 3 BW. & Mc. 14: "Ab 
action may be Pied againſt the heir, and 
deviſee of the land jointly. Vide Clift 243. 


So in an action againſt an heir, on the bond, 


Sc. of his anceſtor, the 5 muſt ſhew 
that 


L 411 ] 


that the heir was bound. So, in an action 


upon an aſſumpfit to pay the debt of his an- 
ceſtor. R. 2. Sand. 136. R. cont, 1 Sid. 


31. If the heir was not liable, his promiſe 


might be conſidered as void. 
And the omiſſion ſhall not be aided after 


_ verdict. R. 2 Sand. 136. Ray. 128. 1 Vent. 
159. But it may be amended. La. 508. 


Debt againſt an heir on the bond of his 


anceſtor ſhall be in the debet and detinet. 8 


Com. Dig. 18 5. Various authorities. 
And, if the heir receive ſufficient out of 
the land, and die before recovery againſt him, 


debt lies againſt his executor. Semb. Dy. 


344. 6. And there is no need to ſhew in the 
declaration, that the heir had aſſets, for it 
ſhall be intended prima facie. Bid. Vide 
3 V. & M. c. 14. 


But in an action againſt an heir, it is ſuffi- 


cient that. he be named heir to him who. 


was laſt ſeiſed. 
So if A. tenant for life, W to his 


eldeſt ſon in tail, remainder to A, in fee, 


dies, and the eldeſt ſon enters and afterwards 
dies without iſſue, debt lies againſt the 
younger ſon, as heir to A. without naming 
his elder brother. 

So the plaintiff need not ſhew ** the de- 


fendant is heir; for it does not lie within his 
knowledge. 


The omiſſion of debet ſhall be aided after 


verdict. 5 Com. Dig. 18 5: 


4 Ds 3. Pleas 


% ] 
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3. Pleas by. an Heir. | 


In an action againſt an heir in the place of 
his anceſtor, if he is within age, he may 
pray that the parol may demur till his full 
age. [In other words that the plea or ſuit, 
may remain, or ſtand ſtill.] CI. AJ. got. 
Vide Infant, Div. N. No. 1,-: 


So in debt againſt heirs in gavelkind, it 


one be within age. Af. Ent. 241. Bro. R. 
19 5. Or againſt parceners. 3 Co. 13. 4. 
But, if all are outlawed, and the others 
are pardoned, but n the n infant, the Paro 
PEN not demur for. the Long of the in- 


of he full age of the 1780 1 58 the pa- 


1 demurs,) there ſhall be a 3 enen 
againſt all the co-heirs. 
Ibe heir cannot plead that, 8 0 8 
or adviniſtrator bath aſſets. Or, that there 
an executor, or adminiſtrator; for the 
oli: gee may ſue one or the other. Or, that 
FE: is another action depending againſt him, 
as execntor. 5 Com. Dig. 185. Cites as to 
the laſt point, R. 3 Lev. zog, 4. Sed qu. de 
boc ? This was not an unanimous judg- 
„„ | 

Or, that the plaintiff hath -recovered part 
againſt. the executor, or adminiſtrator. Semb. 
3: Lev. 3 Wd. 

The ſafeſt way for the heir is to confeſs 
the action, and ſhew the certainty of the aſ- 
ſets deſcended to him. PI. Com. 440. 4. 
Or, if he has no aſſets to plead riens per diſ- 
cent. Or, if he has only a reverſion after an 

eſtate· 


& .. — __ "ec 


44+; _ 
And he cannot pray a 7 of execution 


eſtate- tail; for he may plead generally, 2 
thing by de gent. So he may plead, nothing. 
but a reverſion after an eſtate for life or years. 

oy except ſuch lands and alſo a reverſion. 
But he cannot plead a recovery of dower by 


a decree in chancery. 


An heir may plead a releaſe to bicſelf. 


Or, a releaſe to the executor, or adminiſtrator 


of the obligor. Or a bond by the executor 


or adminiſtrator for the ſame debt. Or re- 
tainer for his own debt. 5 Com. Dig. 18 55 6. 
Nu. as to the laſt point. 2 Ver. 62. 


If the heir confeſſes aſſets, he ought alſo 


to confeſs the action. Semb. Lut. 444. 
If he has a reverſion, that the leflee enter- 
ed, and the reverſion deſcended. Dub. Tn. 


during the term. R. 1 Salt. 355. 


An heir may plead that he has paid Jebts | 


to more than the value of the lands deſcended 


to him. R. on Demurrer. In C. B. Buck- 
ley v. Nightingale. M. 12 Geo. Stra, 665. 


4. Replication. 


To riens per diſcent the plaintiff may re- 


ply, affets deſcended. Afi. Ent. 240. Dy. 
344. b. Bro. R. 195. Or a writ purchaſed 


by Fourneys Accompts, and that he had aſſets 
at the purchaſe of the firſt writ. Lut. 290. 


&c. 


So, if he pleads riens per di ;ſcent præter a 


rever/ion after an eſtate tail, the plaintiff ma 
* that aſſets deſcended 9 for e 


zer, | 
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(oo 3. Pleas by an Heir. 
In an aQtion, againſt an heir in the place of 
his anceſtor, if he is within age, he may 
pray that the parol may demur *till his full 
age. [In other words that the plea or ſuit, 


may remain, or ſtand till. ] CI. Af. 40l. 


Vide Infant, Div. 1 


So in debt againſt heirs in  gavelkind, if 
one be within age. Aft. Ent. 241. Bro. R. 
239 5. Or againſt parceners. 3 Co. 13. 4. 

But, if all are outlawed, and the others 
are pardoned, but not the infant, the ford 


{ſhall not demur for the nonage of the in- 


fant. 
At the full age of the infant (Where the ba- 


„ demurs,) there ſhall be a umme 
againſt all the co-heirs. 8 
The heir cannot plead, that. the coe, 
or adminiſtrator hath aſſets. Or, that there 
is an executor, or adminiſtrator; - for the 
obligee may ſue one or the other. Or, that 
there is another action depending againſt him, 
as execntor. 5 Com. Dig. 185, cites as to 
the laſt point, R. 3 Lev. 303, 4. Sed qu. de 
boc ? T his was not an unanimous judg- 


| ment. 


Or, that the plaintiff hath recovered part 
againſt the executor, or adminiſtrator. Semb. 


3 Lev. 304. 


The fafeſt way for the heir is to confeſi 


the action, and ſhew the certainty of the aſ- 
ſets deſcended to him. Pl. Com. 25 a 
Or, if he has no aſſets to plead riens per di. 


cent. n if he has only a reverſion my an 
eltate- 
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eſtate-· tail; for he may plead 8 no- 
thing by deſcent.” So he may plead, nothing 
but a reverſion after an eſtate for life or years. 
Or, except ſuch lands and allo a reverſion. 

But he cannot plead a recovery of dower by 
a decree in chancery. 

An heir may plead a releaſe: to bimſelf. 
Or, a releaſe to the executor, or adminiſtrator 
of the obligor. Or a bond by the executor 

or adminiſtrator for the ſame debt. Or re- 
tainer for his own debt, 5 Com. Dig. 18 55 6. 
Nu. as to the laſt point. 2 Ver. 62. 

If the heir confeſſes aſſets, he ought alſo 
to confeſs the action. Semb. Lut. 444. 

If he has a reverſion, that the leſſee enter- 
ed, and the reverſion deſcended. Dub. Lut. 
— he cannot pray a delay of execution 
during the term. R. 1 Sali. 35 5. 

An heir may plead that he has paid debts: 
to more than the value of the lands deſcended 
to him. R. on Demurrer. In C. B. Buck- 
ley v. Nightingale, M. 12 Geo. Stra. 665. 


f 


4. Replication. 


— 


To riens per diſcent the plaintiff may re- 


ply, aſſets deſcended. Aft. Ent. 240. Dy. 


344. 6. Bro. R. 195. Or a writ purchaſed 


by Fourneys Accompts, and that he had aſſets 


— the purchaſe of the firſt writ. Tut. 290. 
c. | 


So, if he pleads rien per diſcent præter a 
Ne ion after an eftate tail, the plaintiff may 
lay, that aſſets deſcended generally; for præ- 


ter, 


— 


; 
1 
{ 
4} 
Us 
T5 
3 
4 


* K * 


FT 414 1 


ter, is idle, and the plaintiff ſhall anſwer to 
5 * material part only. R. 2 Mod. 50. 


So by the fat. 3 & 4W. & M. c. 14. the 
plaintiff may reply that the defendant had 


aſſets by deſcent before the cog: pur- 


chaſed. 

After riens per diſcent alan the olin- 
tiff may pray execution of aſſets cum accidi. 
rint. Or if riens per diſcent preter, he may 


pray execution of aſſets confeſſed. Or reply 


that the defendant had aſſets ultra. And if 
he reply aſſets ultra, he may waive ien and 
pray judgment of aſſets confeſſed; S0 of a 
reverſion cum acciderit. 5 Com. ny 100 
1 R/. vor 

And now by cho fac, 3 & 4 WW. G . 0 6. 14. 
that he had aſſets before the original | puts 
chaſed, or bill filed, and if it be found ſo, 
tho the heir has aliened, the plaintiff ſhill 
recover againſt him, to the value of the ſale, 
tho' the alienation b VONa gi hall be in 
force. Lb. Sl bis. 

It need not ſab to the als of the debt; 
for the value is not material. Semb. 5 Mod, 
123. 5 


5. Judgment againſt an Hei. | 


oo oh heir confeſſes the action, and. Then 
the certainty of aſſets, he ſhall not be chat» 
ged in perſon, goods, or other land, except 
what he had by deſcent from his anceſtor. 

If be pleads, riens præter a reverſion, the 
plaintiff wad take es for debt and da- 

mages, 


VS 
r- 
pt 
he 
a- 
585 


1 


mages, of the reverſis on aforeſaid to be levied 
_ it ſhall bappen. 

But if the heir pleads a falſe plea, which 
he knows of his own knowledge to be falſe, 
there ſhall- be judgment againſt him gene- 
rally, and execution of his own proper lands 
and goods, and againſt his body by capias ad 


fatisfaciendum, like as for his own proper 


debt. So, if he pleads riens per diſcent, and 
it is found againſt him. 80, if he pleads 
payment by his anceſtor, and it is found 
againſt him. 5 Com. Dig. 186. As to laſt 
point R. per 3 J. Dolb. cont. _—_ 7510 Vide 
ff.,. 111 

Or payment by ache bond. Tho! the 
aſſets found are ſmall, and not to wy gry of 
the debt. 1426 755 

So, if the plaintiff iro ws to the coor} doe: 
the defendant has received from the death of 
his anceſtor, before the original ſued, Alete 
out of the profit of land which deſcerided, 
and the defendant does not deny it. 

Vice ſtat. 3 84 I S M. c. 14. Selk. a 
tepenult', . 

Or, on jade by confeſſion; If be r 
not ſhew the certainty of the aſſets. Vide 
fiat. 3 & 4 V. & M. c. 14. | 

So, if judgment be againſt the heir upon 
demurrer. PI. Com. 440. * Fa e 8. S 
4W.S M. c. 14. 

Or, by any other means, except canfeliias: 
and hewing the certainty of the . b Pb 
Com. 440. a. | 

By the ſtat. 3 & 4 N. & M. e. 16 be hav 
viſce of land, 5 is ſuable with the heir 


by 
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by. that ſtatute, ſhall be liable fot a falſe plea 


* 


1 x 


by him pleaded in the ſame manner as the 
4 beir ſhould have been for a falſe plea, or no 
" confeſſing the aſſets deſcended. ' 
j i But if there be judgment againſt the heit 
; upon a falſe plea, as for his proper debt, it 
| call be only, of a moiety of all his lands, 2, 
Fon. 87. Sl e e 
| So, in ſcire ſacias againſt an heir, for heis 
1 charged as tertenant Cro. Car. 206, 313. 


And the plaintiff ſhall have his election to 
take judgment againſt him, as for his proper 
debt of the moiety, or. to take judgment of 
all the lands, which he has by deſcent, 
R. Fon. 88, 2 Rol. 71. I. ult & J. 10, D. 
Poph. 155. e e 
Yet if he takes judgment for the lands 
which deſcended, it will be error, if it does 
not appear to be by plaintiff's aſſent, R. 
2 Rol. 71. I. 20. 11 „ 
Tho' it is found by the jury, who find 
the iſſue, or by writ of inquiry, that he has 
lands by deſcent. R. 2 Rol. 71. I. 30. 
Let in a ſcire facias upon a judgment, ot 
recognizance, againſt an heir, if he pleads a 
falſe plea, the judgment ſhall be ſpecial 
_ againſt him for aſſets which deſcended.” Dy. 
81. in Marg. R. Jon. 87. Carib. 93. Vide 
In debt againſt an heir upon a deed of his 
anceſtor, who pleads non eft factum, and it is 
found falſe, the judgment ſhall be only for. 
aſſets which deſcended ; for it was not falſe 
in his own knowledge. R. Cro. Car. 4375 | 
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80 by the flat. 29 Car. 2. c. 3. (whith 


2 a truſt i in fee-ſimple, and 410 an eſtate 
pur autre vie, which comes to the heir as a 
ſpecial occupant, aſſets in the hands of the 
heir,) no heir, who becomes chargeable by 
that act, ſhall by reaſon of any kind of plea, 
confeſſion, or nient dedire, be chargeable to 
pay out of his own eſtate. 

So by the „tat. 304 W.& M. c. 14. * IF 
the defendant pleads, 7ens per diſcent the day 
of the original or bill filed, the plaintiff! may 
reply aſſets, before the origindl ; mand If it 18 
found for the plaintiff, the jury ſhall inquite 
of the value of the lands deſcended, | and - 
thereupon judgment and execution hall . 
awarded. 


{3 Vu 


6. Exec tion. O1 169048 fon 


Execution mall be againſt 8 pe 105 the 
whole of the land deſcended. And, if land 


deſcends to the eldeſt ſon, and other land, 


being of the nature of Borough Engliſb, de- - 
ſcends to the youngeſt, the . thall be 
taken i in execution. ASS 

So, if land deſcends as well on the part 1 
the mother as on the part of the father, the 
whole ſhall be taken. 5 Com. Dig. 188. As, 
to the laſt, 3 Co. 14.4. Fon. 88. 

So,if land deſcends to parcenert, the whole 
ſhall be taken. 5 Com. Dig. 188. 80, if 
land of the nature of gaveltind le ail 
„ = 

And if execution * fued againſt one ſon 
or daughter only, it may be avoided by eie 

04. Ix E e | Jacias, 
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FJacias, or, audita querela; for all the heirs 


_ | ought to be contributory. 2 Co. 13 


If there be an action againſt an has by.4 
and afterwards another action by B. who has 
judgment firſt; he ſhall have 3 Prior 
to A. tho' he obtain. Da atterwards, 
1 Mod. 253. 

If there be an aQion againſt an heir, and 
judgment thereon, the execution ſhall. be of 
the land in his hands, which deſcended, tho 
he has paid to other creditors to the valbogl 
the land, in his hands. Keilw. 69. ö. Fer, 
he ought to have pleaded the payment. 

But if there be judgment againſt the an- 
ceſtor, who afterwards aliens part, and dies, 
and execution be ſued againſt the heir only, it 
is well; for he ſhall not have contribution 
againſt. the ahenee, 8, 7G, 12.0 - 

So, if there be judgment againſt: an heir 


on nil dicit, the plaintiff} hall not have a 


capias ad ſatisſatiendum againſt him; for it is 
not his proper debt. Dy. 81. 4. R. cont. 
Cro. El. 692. So, if judgment be againſt 
him, on, non Jum informatus. Dye: 81. 4. in 


| marg. 


What lands are aſſets in thei 1 1 "4 
heir. Vide 1 Com, Dig. Tit. Aﬀſets (A.) 
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7 1 what + Adios Huſband * WW: ife ab 


zo Join. 


1 1 


11 alt dien We for the lande of the 


wife, the huſband and wife 8 to . 
80, in a right of ward. 

So, in actions perſonal, for a 19 in ar 
tion, due to the wife before covertute, they 
ought to join: As, in debt upon a bond, or 
ſpecialty made to the wife before coverture. 
So, debt for rent, upon a leaſe for years due 
before the coverture. Or, upon a leaſe for 
life, | 

So, in an avowry for rent upon a leaſe for 
life, or years, before coverture. 

So, in debt for rent upon a leaſe at will by 
the wite, before coverture. 

So, in ?rover, upon a converſion of the 
goods of the wife, before covertute. In 
a/ump/it, u pon a promiſe to the wiſe before 
OY Or, for the labour of the wife dum 
el. 


In an action upon the delt for ſopping 2 


way to the wife's cloſe, before marriage. 


50, in debt for arrearages upon an ac- 
count, found before auditors aſſigned by 
the huſband and wife to the receiver of the 


wife. 


80 they ought to join in actions, which 


ariſe during the coverture, if the wife might 


E e 2 have 
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have an 3 the ſame 3 if, dete 


vive. As, in del inue of charters of the.wife; 


inberitance. In rover, for a deed, of fent- 


charge granted to the wife dum ola, tho it 
was loſt after the coverture. In an action 
upon the far. 8 H. 6. c. g. for a foreible en- 
try, or detainer. In covenant as aſſignees of 
B. upon a covenant to make aſſurance to g. 


hes heirs and 2 guss. I Rol. 348. 45 2 $6 Jon 

406,7. 0 
Or, upon. "ates covenant. as ED 

where the aſſignment is to bot. 


So the huſband and wife ought to: join in 


2 79 upon a leaſe for years by the ame 


and wife, ſeiſed in right of his wife. 
So for a perſonal wrong to the lhe 
huſband and wife ought. to join: As, fora 
battery of the wife. Or, lab ae e e 
of the wife. 2441109 
Tho! a thing be added. by v way ela 
tion, which goes only to the ee. of the 
huſband : As, if it be added, That. tbe bufi- 
75 of- the; huſband remained undone. 1 Cum. 
Dig. 575. for the laſt point cites R. mal 
11 0 «al 
. with due ſubmiſſion, nothing to the ar- 


tual damage of the huſband ought to be al- 
ledged, or if alledged, it ought not to be 
proved; ſuch as tearing. the cloaths, or ex- 


ences in curing of wounds, nurſing, &ci be- 
cauſe if the huſband. chooſes: to ſue; for that, 


he ought to ſue alone, the damage: being to 


him only; and where ſuch matters are ſtated 
in a declaration at the ſuit of huſband . 
5 | wits 


and 


T r 


wife; the jury ought to find their verdict, for 
the battery of the wife only.. 
Huſband and wife ought to join in an ac- 
tion on the caſe, for maliciouſly indicting the 
wife. Jon. 440. Vide pot. Div. III. 
So; in an action for a thing due to the wife 
in autre droit, they ought to join: as, if 
they ſue for a debt, &c. to the wife, as exe- 
cutrix, or adminiſtratrix. | | 
So, if a debt to the wife's teſtator be paid 
to A. for the wife, without an expreſs di- 
rection of the huſband, they ought to join in 
an action againſt A. and the huſband alone 
cannot ſue for money received to his uſe. R. 
J ͤ VVT an hag 
If it be referred to a maſter in Chancery to 
take an account of what is due to huſband 
and wife, who reports the ſum due, and ap- 
points it to be paid to the hufband, and the 
defendant is committed for non- payment, 
and eſcapes; the huſband and wife may join 
in an action againſt the warden. Stra. 726. 
In treſpaſs, for treading down the graſs of 
the inheritance of the wife. Bunb. 277. 
If ſeme covert hath a mill, and one agrees 

with huſband and wife to grind all his corn 
it this mill, under penalty to be paid by of- 
fender to offended; they muſt join, for the 
action would ſurvive to her. 1 Wilſ. 224. 
The huſbands ſhould be joined in an action, 
to aſſert the right and intereſt of their wives, 
as the dippers at Tunbridge- celle, againſt one 


who diſturbs | them in their employment. 
2 Will. 414. | 14 


E e z ; If 


= L 1 
| 4 1e woman ſues or is ſued alone, when lle 


is not good, if it alledges, that the hufband 
and wife, were poſſeſſed of the e Go. I 
in rover. Semb. 1 Salk. 114. 
So, if in treſpaſs it alledges battery of both, 
for the wife ought not to be joined for a ran 


tery of the huſband, 1 Rel. 6p 1. 10. 


is covert, or a huſband, When 8 gi 

toj Join or be joined, the writ ſhall abate! - th 

In an action by huſband and wike, ib . an 

good, if the huſband and wife appear in pro- te 

per perſon; for though the huſband has no to 

privilege when his wife is joined, yet wry vi 

one may ſue in pet ſon. R. Gro. El. 537. ex 

If huſband and wife, ſeiſed for their ins he 

and to the heirs of the huſband, alledge a « fa 

preſcription in both; for though-ſhe has anly 41 

for life, ſhe was ſeized jointly with her huf. Wi 

band who had the fee. R. Cro. El. 1122 m 

j So, in afſumpfit by huſband and wife asad- be 

4 miniſtratrix, the declaration may ſay, that th 

10 the money was had and received to the uſe 91 

10 of the aforeſaid huſband and wife as amel th 

14 ſtrat ri. R. 4 2d, 37 %½ % to 

} Sc, it is ſufficient to Gans! to ante to th 

4} 10 885 and wife, to whom adminiſtration it 

1 was granted, for, to whom refers to the wite, ol 

1 who was laſt named. N. Lat. 212 

1 If the declaration alledges a ſeiſin in tipht tl 

Il; of the wife, it ought to "alledge; that both #4 

4 are ſeiſed (and not the huſband only) in right 1 

I of the wife. And if the ſeiſin is for the life * 

of the wife, it ought regularly to be averted, i 

tl that the wife is alive. 5 Com. Dig. 167. [ 
(il But, a declaration by the huſband/and aſe 
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| But, upon not a you may 


| give in eyidence the battery of the wife, and 


the jury. may find damages for that battery, 
and;the defendant not guilty, as to the bat- 


tery on the hutband, and no evidence ought 


#&. 


band and wife, to their damage. If, in trover, 


wile may be aided by verdict. 


to be given of it. 
If in breach it 8 alledged, that is did not 


execute to the wife whilſt ſole, nor to the 
huſband and wife ſince marriage, without 
ſaying, or to either of them, is bad. R. Lut. 
415. So, if in tre eſpaſe, umpſit, Gc. u here t e 
wife need not join, it is alledged to heir da- 
mage. So, afſump/it tor money lent by huſ- 


the converſion is alledged to heir damage, 

Let, in trefpals, guare clauſum jrigit, and 
0 herbage thereof coming, Cc. is good; 
for as they may join in a clauſum Jregit, {9 
they may in the profits thereof. 


So, W action ſurvives, they may 


declare to their damage. 

So, in treſpaſs by huſband and wife for 
the battery ky the wife, and other wrongs to 
th n did, 18 good. | 

A defect in a declaration by 333 and 
5 Com. Dig. 
t67, 8. As to the laſt point, Vide Action, 
Dive FA. 

In action for a demand not accruing to the 
wife, dum fola, wife only taken in execution 
for coſts, ſhall be Me. Barnes, 20%. 


II. In what the Hubar d . Ul . 1 


Where the wiſe cannot have an N. for 
the ſame cauſe, if ſhe ſurvive her huſband 
E e 4 the 
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bee becks bestiyithehufhänd wien As, 
in an mmdebitatus uſſumpſit for the labour, Gr. 


of the wife during the coverture. In an nds. 


bitatus aſſumpſit, upon any promiſe to the 
wife after coverture. Vide peſt. Div. HE: In 
an aſumꝑſit to the huſband, in conſideration 
of farbearance, Sc. to pay a debt due to ile 
wife before the coverture. Vide infra 1; 

So, in an action upon the caſe for diſturb- 
" Jive Him in his common, Which he has in 
Kight of his wife. Vide pot. Div. Ill. 

Ia action upon the caſe for words fpoken 
* the wife, by which the huſband: has ſpe- 
cial damage. In an action upon the caſe for 


a battery of the wife, whereby he: loſt her 


fellowſhip and aſſiſtance. Or, for ben 
away the wife, whereby, ec. 
In debt upon a bond made to the wile 
coverture. Vide pot. Div. III. j 
In covenant to huſband and ie: e 
denture between them of the one part, and 
A. of the other part; and er declare upon 
aovẽ,,jEant to himſelfff. Jun 
80, in treſpaſs, for a treſpaſs done upon 
his wife's land, ny the coverture. 1 000 
Ee 2570 
115 the laſt caſe, e is a . poſſe hat ac- 
tion, and it does not e to hom dhe 
land belongs. 
In treſpaſs for taking aha of ls air 
inberitance; 1 Rol. 447. hv yg 031.07 20005 
In an ation upon the ar. IS R. FIT 100 6. 
8. pe Div. M. x 4 


hs PEEXF 2 


In 


3 EE: 


In travers H- foritithes ſevered: fromthe 
nine parts, which Fand to the wife Ws 


tory. Jon. 325. 39 3 1 5 Si * 3111 10 F 


So, in a quare inbedit, upon: an avoidance 
during the coverture: 14h 1 117 

So, in debt for rent, upon a leaſe by the 
buſband and. wife after the term expires. 80, 
in debt, for rent incurred during the cover- 
ture, upon a demiſe by the huſband of land, 
which he has in right of his wife, though the 
term continues. Vide poſt, Div. III. So, if 
the demiſe was by the huſband and wife. 
So, if the reverſion after a leaſe made, war 
granted to huſhand and wife. 8 

So, an MHumpfit lies by the buſband ohe, 
upon a promiſe to him, in conſideration of 
forbearance, to pay a debt due to his wife a8 
executrix. 

In an action upon the caſe for nckdoudly 
indicting huſband and wife; for the wife 
ought not to join for indicting her huſband. 
1 Com. Dig. 576, 7. 

In treſpaſs by the huſband for bali 450 
entering his houſe, and beating his wife; the 
breaking and entering the houſe, i is the cauſe 
of action, and the beating the wife is well 
joined in the declaration to e da- 
mages. Stra. 61. 

In treſpaſs by huſband, for entering: 55 
houſe, and keeping him out, and taking his 
goods to the value, Ce. and for that he aſ- 
laulted and beat his wife; and took her goods 
to the value, Sc. ad dam. 1001, and 1001. 
damages given, held good. Fort. 377. 
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ehe huſtand may ſue alone for the'malle;. T” 
. ous proſecution of his wife, whereby they fe 
both were ſcandalized, and he put to 8 E. 
107 977. "0 K. E. 5+ ET 3 em m 
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Join with bis Me. t 
N 0 
In actions for a profit reel: ail 5 5 
coverture, to the huiband in right of his b: 
wife, the huſband may ſuc alone, or * tf 
: with his wife. 
An avowry for rent of land, Whiety the m 
. (huſband has in right of his Wife, incurred af 
: during the coverture, may be by the hul⸗ th 
band and wife. Or, ĩt may be by the Huſband EE 
| alone. 5 931 ri 
© _ "So covenant againſt a leſſee for yeats, 01 m 
not repairing during the coverture,' where 
the reverfion is granted to huſband and wife, re 
mäy be by the huſband alone. Or, oy th v. 
bhuſband and wife. 1 Com. Dig. 77. ot 
So, an action upon the caſe for 1 0 oy 
down trees, the lops of which were reſerve of 
to the wife for her life, may be by the huſ- I 
band alone. Semb. Cro. Car. 438. Vide 1 75 ot 
; Or, by the huſband and wife. Did. W 
So, in debt upon the Aal. 2 Ed. 6. c. 13. al 
55 not ſetting out tithes upon the land, ſy 
which the huſband has in right of his wife, 5 
they may join. wa the hulband aloe wy 1 
Ne. 1 
10 


So, in action for a fort, which prejudices 
a remedy by huſband and wife, the N 


may ſue alone, or they may join: AS, ! 
5 


. 


L 4a ] 


| reſebus:for a diſtreſs of a rent · chartze due be- 
fore the coverture, the huſt and alone may 
ſue; for it is GP: to him. 0 1 


may join. 5 7 IG 


So, in an action for battery or main- 
tenance in a ſuit againſt the huſband and wife, 


the huſband N may ſue. Or, they may 


join. 


So, there may be a ſcire facias by the huſ- 
band alone, upon a judgment 00 Aae 5 
the huſband and wife. 

80, if the cauſe of action be only com- 


menced before coverture, and compleated 


afterwards, the huſband alone may ſue, or 
the huſband and wife may join: As, in ro- 
ver, where the goods were loſt before mar- 
riage, and the converſion was after, they 
may join. Or, the huſband may ſue alone. 
So, if a woman leaſe for years, rendring 
rent, and afterwards marry, the huſband and 
wife may ſue for rent due after the coverture, 
or the huſband alone ſhall have debt for it. 
So, where the wife is the meritorious cauſe” 
70 action, the huſband alone may ſue, or the 
huſhand and wife may join, though damages 
only are recovered: As, in ſumpſit to the 
wife after coverture for a cure, the huſband 
and wife may joih. Or, the huiband may 


| ſue alone, Vide ante, Div. II. 


So, upon a, promiſe to pay 8 J. per annum 
to the huſband and wife during coverture, 


they may join. Or, the huſband alone my 
ſue. : 
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.S0, zu pon Fey to-the huſband and 
after coverture, or to a eme covert: by herſelf 
ex may join. Or, the haba lone-muy 

8 Vide ante, Div. II. 


1 i if- there be an ade: 40 pay 1 much 


money. to the' huſband, and ſo much to bis 


wife, they may join for the money awarded 
to the wife. Or, the huſband alone aun 


ſue. Com. Dig. 5939 8. e 0 


But, it will be more eligible fa the bul. 
band alone to ſue, as he may then recover 
both ſums in one action. 

In an action for a tort during the ne 
if it may be to the damage of the mile if 
UW the, ſurvive, as well as of the huſband, 
may join, or the huſband ſhall ſue alone: As 
in treſpaſs for cutting down trees upon-the 
land of the wife, the huſband and wife may 
join. Vide ſupra. Or, the huſband alone 
may ſue. 


In an action upon the . F R.. 6. 8. for 


entry into the wife's land, they may join. 
Or, the huſband alone may ſue. Vide ate 
n 

So, in an action upon the caſe Fl Roping 
2 way to the wife's land, they may join. Or, 
for incloſing land in which the wife hath a 
common. Or, for not grinding at. the wife's 
mill. Or, in theſe caſes of ſtopping the 
way, incloſing the common, or not grinding 
at a mill, the huſband alone may ſue. | K 


ante, Div. II. 1 Com. Dig. 578. 


So, in a clan furs _fregit upon the lte 


; hey, e. may join. Daub. 2 Kente 195. 


Or, 


Da 6 & eo ous 


ans 


2 he 5 
1 . 1 
4 * J * 5 
Loy * * LO 


On: the Huſband wor fe alone. 2 2 Vene. 


Vide Ante, Divo. F 7 #58 1 0 3 1 is 


: 1 80% for a wrong founded upon one intite 


record againſt both, they may join, or the 


huſband alone ſhall ſos: As; in an action upon 
the caſe ia nature of a conſpiracy, for mali- 


ciouſſy indicting huſband and wife, they 
may join. Per Croke, Cro. Car. 55 3. For. 
440. Or, the huſpand alone ſhall have te 
action. Semb. Cro. Car. 553. FR 

This I take it for granted is law. 

So, fora malicious preſentment i in the ſpi⸗ 
ritual court. Semb. 2 Cro. 35 5. 53 

In an action of covenant, for non-payment 
of rent of land, the inheritance of the wife, 


they "on or OP not en at their ne 


W. IV hat Attimns ſhall 'be Hear aue 


and Wife. 


Actions roull for the land of the wife ought 
to be againſt the huſband and wife. 
So, debt for rent upon a leaſe for life, or 


years, made to huſband and wife, mall be 


againſt both. 

So, an action for. a fort, done by has wife 
after marriage, ſhall be againſt huſband and 
wife: As, trover upon a converſion Dy the 
act of the ſeme covert only. 

An action, which charges the husband for 
an act of his wife, done before coverture, 
thall be againſt both: As, 7rover upon A 
converſion by the wife before marriage Or, 

1 d:tinue 


/ 


I + 

5 9 " FX - 
| $ «i >, 5 
: dr F S * * 


Auliaus for goods taken by the wife befor 
' Eovertu . Fs bs BY 56! 2131 $141} * 2 777 Jew os 
So, debt for rent, upon dest will to 
the wife, dum ſola. Or, upon a leaſe ſot 
Fears, wards the rent nn e cober. 
s 2 123 i 

But, an . 45 a u rnb the buſs 
baad and wife jointly, ſhall be againſt; the 
huſband alone; for the whole ſhall be in- 
tended to be the act of the huſband; As, 


troter of goods, and converſion to their uſe, 


Fe infra. In this caſe, the Was ended is 


the gift of the action. 10d bor 
/ Soy an action upon an  afſumpit ba. huſband 
"ani wife, againſt both, is bad; for ag: 
wife, the promiſe is void. Though: it be 
for veſtments bought by the wife. Ubi 
- So, debt lies againſt the huſband 50 
er rent incurred during the coverture, upon 
a leaſe to the wife, dum ſola. Or, upon a 
leaſe which the wife hath as eech or 
aun. Len be 
If an action be brought ha or bald huſ 
bined and wife, where it ought to be by, or 
againſt the huſband alone, it will be ertor, 
ot it may be moved in arreſt of judgment. 
So, if it be by huſband and wife, for g 
matter in which they ought to join, and alſo 
for a matter for which the huſband 1 
tae alone. Vide Action, Div. VI. 
If there be an action by huſband. and; wiſe 


Low a battery of both, (which would be bad, 


for the wife cannot join for the battery of the 

| huſband,) and as to the huſband, the defen- 
dant is found not guilty, it will be good. n 

2 0 
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80 if the damages are found a for 

3 1 of the huſband, and the battety 

of the wife, and the huſband releaſe then da- 
mages for bis own battery. + 

So, if there be an action by hafland: 8 

| wid for a battery of the wife, and taking the 

veſtments, or goods of the huſband with her, 

and the defendant is found nat guilty of tak- 

ing the goods. Vide be Div; FV. 1 ee 

Dig. 579, 80. . 

If huſband and wife are anten for a — 
of the wife dum ſola, both put in bail above, 
and both are rendered in diſcharge, ſhe ſhall 
be diſcharged on ſuper ſedeas on common ap 
penanoty: © Barnes, 96. | 

In an action againſt huſband and ie if 
huſband ſhall give bail for himſelf and his il 
wife. In debt, the action ought'to be a- | 
gainſt them in the debet and detinet, though 
it be for the debt of the wife, dum ſola. 

A declaration againſt huſband: and wife, is 
bad, if the proceſs was againſt the huſband 
alone. If the converſion be alledged to their 
uſe. Sed infra, a 
et, ſuggeſtion of a devaſtavit by huſ- 
band and wife executrix, that they walled 
and converted to their uſe, is good; for the 
word waſted is the only material word, and 
that both may do. 5 Com. Dig. 168. 
Treſpaſs againſt huſband and wife for tak- 
ing goods, is good, though the converſion is 
lad to be to their uſe; for the converſion is 
not the giſt of the e as in trouver. Andr. 
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If Pes and wife are arrefted for her 
debt, whilſt ſole, ſne ſhall be diſcharged, 
and he lie, until he 125 in bait for both, 
re, 055 ; 


"We 4 


| Phe, Ge. 
In action againſt huſband and wife; both 


_ ought to join in plea, and therefore, if the 
wife alone comes and pleads, there ſhall be x 
repleader. So, if the entry be that the huſ- 


band and wife come and defend the force and 
injury, Sc. And the aforeſaid wife fays, 
ſhe is not guilty thereof. Though the 7zor! 
be ſuppoſed by the wife only: As, in bat- 
tery againſt huſtand and wife, for'a battery 
by the wife, 

So, in aſſump/it againſt huſband And wife, 
upon a promiſe of the wife, dum ſola. So, 


in an action for words ones: by the wife 


only. 
So, in battery again the huſband and wife 
and others, if the wife and others plead, not 


guiliy, and the huſtand, /n affault, it will 


be bad. 5 Com. Dig. 168. as to laſt point, 
cites. R. 1 Brownl. 197. It was, becauſe 


the wife pleaded, without the huſband, 


So, in battery againſt huſband and wife, it 
the huſband juſtifies in aid of his wife, and 
the wife only pleads, /n afſault, it is bad. 
Com. Dig. Ibid. cites, R. 2 Cro. 239. The 
feme cannot plead by herſelf. | 

So, they ovght to join in the averment, 
and this they are ready to verify. Semb. 
Cro. Car. 594. 


But 


But, where i tort, is a by the 

wife alone, tho both join in pleading; yet. the 
iſſue ought to be, that the wite is not guilty, 
and therefore, in trover upon a converſion by 
the wife, if the huſband and wife plead that 
they are not guilty, it is bad, and a repleader 
ſhall be awarded, for it ought to be that he 
is not guilty. | 

Vet in debt againſt. them, they may plead 
that they owe nothing. 

If the verdict finds that the wife alone is 


guilty, it aids the plea. 


In an action againſt huſband and: W i 


it be only, for the wife's act, and ſhe is found 
guilty, both ſhall be in 1 iſericordia : 2 Afg for 


words by the wife. In. zrover for a conver: 
fion ſuppoſed by the wife. | 

So, it the wife is executrix, or BY, 
trix, and there is judgment de bonts teſtatoris 


, &c. et fe non, tunc cuſtag de bonis ſuis prox 


pri, tho properly the wife has no goods 
for ſhe will be liable after the death of her 
huſband. 5 Com. Dig. 168, 9. 

The court cannot give leave to the wife to 
plead ſeparately from her huſband, even 
where her eſtate is ſettled on her, and con- 
firmed by order of the Houſe uf Lords to her 


ſeparate uſe, ſubje& to demands on the huſ- 


band on her account, ſhe muſt plead in the 
name of huſband and wife, and if he diſ- 
avows, enforce the order of the Lords. js. 1 
R. H. 101. : GI 

If A. and B. are ſued as huſband and wife, 
4. cannot plead ne ungues accouple en loyal ma- 


irimony, for the legality of marriage is not 
Vor. . 1 triable 
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_ triable in perſonal actions, becauſe a huſband 


de facta is liable to his wife's debts. Auch. 


OR To | "0 


In zrover, if there is judgment and execy. 


tion againſt both, the court will not diſcharge 
the wife, unleſs there is fraud and colluſion 


between plaintiff and the hufband to keep 
her in cuſtody. Stra. 1167. . 

So in battery by defendant's wife, of plain. 
tiff's wife, the court will not diſcharge the 


wife, who, only, is in execution, if it appears 


there is no deſign to ſcreen the huſband, 
Stra. 1237. Will. 149. 

If huſband and wife are taken in execu- 
tion, the wife cannot be diſcharged, - Barnes, 
203. | 5 


V. What Actions the Huſband ſhall have by 
His ſurviving. _ 

If a ſeme covert die, and the huſband fur- 
vive, he ſhall have an action for any thing 
incurred during the coverture : As, the hul- 
band ſhall have debt after his wife's death, 
for rent incurred to the wife during cover- 
ture... 1 Ao 262. 4.5 | | 

So, if the wife had a manor, the huſland, 


after her death, ſhall have debt for a relief, 


which fell during the coverture. Bid. J. II. 

SO, if the wife hath judgment dum ola, 
and thereupon the huſband and wife ſue out 
a ſcire ſacias, and have judgment, but before 
execution the wife dies, the huſband, who 


' ſurvives, ſhall have a /cire facias upon ii. 


R. 1 Salk. 116. Shin. 682. So the huſband 


alone may have debt upon it. 3 Mod. 189; 


U 


hy ae A VJyNuG 


— — 2 — © — 


Treats, KR. 1 000. 47: 


%% - >> 
So, by the fat. 32 H. 8. c. 37. If the 


wife hath a rent- charge for life, which is in 
arrear before, and after the coverture, the huſ- 
band ſurviving ſhall have debt for all the ar- 

But, if huſband and wife recover judg- 
ment in debt, in right of the wife, as exe- 
cutrix to A. and the wife dies; the huſband 
ſhall not have execution upon this judgment, 
tho' he be privy; for the debt belongs to the 
ſucceeding executor, or adminiſtrator of A. 


R. 1 Rol. 889. J. 10. 


2 


VI. What the Wife, if ſhe ſurvives. 


If huſband and wife recover in a real ac- 
tion, in right of the wife, and the huſband 
dies, the wife ſhall have execution, and not 
the executor of the huſband. _ 

So, if they recover in a quare impedit, and 
the huſband dies, the wife ſhall have the writ 
to the biſhop, and execution for the damages. 
1 Rol. 889. J. 50. 

So, in an aſſiſe, or other real action, if the 
huſband and wife recover, and the huſband 
dies; the wife ſhall have execution for the 
damages, as well as for the land. 1 Rol. 889. 
At. 89% ]] | 

So the wife ſurviving ſhall have treſpaſs, 
for a treſpaſs upon her land during the cover- 
ture. R. Pal. 313. Or, for a treſpaſs, part 


- | _ life of the huſband, part afterwards. 


F Ff 2 | VII. What. 


l 


VII. What Actions ſhall be againſt the Hf: : 

2 band, if be ſurvives. . 

If a woman, leſſee for life, takes huſband, 

and dies, the huſband ſhall be charged for 

rent incurred during the coverture ; for he 
takes the profits of the land, out of which q 
the rent iflues. 1 Rol. 351. J. 35. o for ky 
rent incurred during the coverture, upon 'a Ac 
leaſe for years. R. Ray. 6. 1 Lev. 25. j, 
So, if the huſband after the death of his 4 
wife, undertakes to pay for goods ſold to her 
as a feme ſole trader, he ſhall be charged; for ; 


he is intitled to adminiſtration. 1 Com. Dig. 
581. cites R. cont. Show. 184, And I am 
inclined-to think it is not law. 

So, if the huſband and wife, upon pay- 
ment of a ſum in groſs, undertake to dil- 
charge an annuity to the wife, and the wife 
die, an af/ump/it lies upon this promiſe againſt 
the huſband ſurviving. R. Pal. 312, 313. 

If there be judgment againſt huſband and 
wife upon a bond of the wife, who dies be- 
fore execution; the huſband ſhall be charged. 
Agr. 1 Sid. 337. Tut. 671. 2, 

So if there be judgment againſt an huſband 
and wife executrix, or adminiſtratrix, upon a 
devaſtavit during the coverture, and the wife 
dies, the huſband ſhall be charged. Cro. Car. 

19. N. 1 | 
: if there be judge gal the wife dun 
ſola, and a fire facias upon it againſt huſ- 
band and wife, and judgment, but before ex- 
ecution the wite dies, yet a ſcire facias after- 
wards lies *gainſt the huſt and who . 


8 „ 
* 


1 


K. 3 Mod. 186. 1 Salk. 116. Lut. 671. 
Carib. 30. 


VIII. What not. 


The huſband ſhall not be charged after the 
death of his wife, for a debt due from the 


wife before coverture; for it was only in 
So, tho' there is judgment againſt a woman 


dum ſela, who afterwards takes huſband and 
dies, the huſband ſhall not be charged upon 
this judgment. c 

So, if there be judgment againſt huſband 


and wife, as executrix, at de bonis teſtatoris, 


and upon a fiert facias thereupon, the ſheriff 
returns a devaſtavit, and the wife dies before 


judgment againſt them de bonis propriis, the 


huſband ſhall not be charged. 1 Com. Dig. 
581. cites, as to the laſt point, Dab. 1 Rol. 
351. J. ult, Semb. 3 Mod. 189. Et qu. de 


boc? Roll ſays execution may iſſue againſt 


the huſband. 


So, if a ſeme executrix, or adminiſtratrix, 


takes huſband, and they commit a devaſtavit, 
but the wife dies before judgment againſt 
them, the huſband ſhall not be charged. 

So, if the huſband of a leſſee for life does 


waſte, and the wife dies before a recovery 


againſt them, the huſband ſhall not be charg- 


ed. Com. Dig. 581, cites, as to the laſt 
point. 1 Rol. 381. 1. 41. 8 
cont. 10 H. 6.12, Sed qu. if a ſpecial action 
upon the caſe, in nature of an action of waſte, 
would not lie againſt him? | 
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So, if chere be jud gment againſt huſbpand and 


Wife as executrix, and the wife dies, debt does 

not lie againſt the huſband upon a ſuggeſtion, 

that he converted the goods of the teſtator to 
Bis own uſe. R. Lat. 674. 

So, if there be a decree in equity againſt 
huſband and wife executrix, to be paid ogt 
of the aſſets of the teſtator, and the wife dies, 
there ſhall be no execution againſt the huſ- 

band, without reviving againſt the admini- 
ſtrator de bonrs non, &c. 2 Ver. 195. 


PROCEEDING AND PLEADING IN 
ACTIONS BY AND AGAINST AN 
e INFANT. 


1. In an Action by an Infant. 
Muſt ſue by Guardian or Prochein Amy. 


If an action be commenced by an infant, 
he muſt ſue by guardian or prochern amy, as 
the court pleaſes. And the king may ap- 
point him a general guardian. So he may 
appoint him two or three to be guardians 
Jointly or ſeverally, or to appoint others un- 
der them, ET ” 

A prochen amy ſhall be appointed by virtue 
of the fat. W. 2. 13 Ed. 1. c. 15. which 
enacts, that if an infant, who would ſue, be 
efloigned that he cannot do ſo in perſon, his 
prechein amy may be admitted to ſue for him. 
2 Cro. 641. and was appointed before in aſ- 
ſiſe by the „at. W. 1. c. 48. 

And this caſe extends to all caſes, where 

an infant ſues, tho he be not eforgned. 


So, 


1 439 1 


A 


So, he ought to appear to be an infant, for 
if he ſues at full age by guardian or prochein 


amy, it 15 errors. - | 


If an infant ſues or defends by a guardian, 


ſuch guardian muſt have a warrant. And 
therefore ſuch guardian muſt be admitted by 
the court. So muſt a prochein amy. But a 
frochein amy need not have a warrant. 


If he ſues by guardian, without ſaying by 


the court here ſpecially admitted, it is error. 
And the defendant need not plead 'till the 
plaintiff ſhews the rule for his admittance by 
guardian or prochern amy. | 
If the court appoints a guardian for an in- 

fant, he ought to be in perſon in court. 5 
Com. Dig. 170, 1. as to laſt point cites 2 
Leo. 189. Sed qu. if this is not now diſpenſed 
with ? | 
| If he has not a guardian by ſocage, &c. the 
court may aſſign an officer of the court to be 
guardian, or prochein amy for him. 


If the guardian by ſocage, or by teſtament 
acts, no other ſhalltbe aſſigned, unleſs he 


miſbehaves himſelf.” 5 Com. Dig. 171. 

But, if the declaration ſays, .6y the court 
ſpecially admitted, it is ſufficient, tho' there be 
no admiſſion on the roll. R. in B. R. where 
there are many precedents acc. which make the 
law in ſuch caſe. 4 Co. 53. 6. for it ſhall not 
be error; but only a. miſdemeanor in the 
agent employed in the cauſe. P. 21 Car. 2. 
Pr. Reg. 38. Soin C. B. R. 1 Sid. 173. 
And if there was an admiſſion, tho' no entry 
thereof on the record, it ſhall be amended. 
K. Cro. Car, 86. Hut. 92. 1 Lev 224. 
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Il an infant ſues by guardian or prochein 


amy, he cannot afterwards remove his guar- 
dian, or diſavow his prochein amy. F. N. B. 
27 K. But an infant may have a writ out 


of Chancery to remove him. id. M. Or 


the court may remove him at their diſcretion. 
8 b | 

As, in an appeal by an infant, the court 
. may diicharge the guardian aſſigned, and diſ. 
continue the ſuit. R. 1 Rol. 288. D. 

If an infant ſues by attorney, it may be 
pleaded in abatement. And this fince the 
flat. 21 Fac. c. 13, which aids a ſuit by him, 
by attorney after verdict. 2 Saund. 213. 
If he ſues, without ſaying by whom, it is 
error, as it ſhall be intended in proper per- 
ſon.. So, if he commences a ſuit by attorney, 


and afterwards proceeds by guardian. Or 


commences by guardian, and afterwards, 


during his infancy proceeds by attorney; for 


this will be a diſcontinuance. Se, though 
he ſues in another right, as executor, or ad- 
miniſtrator. 5 Com, Dig. 171. cites vari- 
ous authorities, pro et con. But this ſeems 
to be the law. 5 

So, though he ſues a writ of error. 


But, if an infant ſues by guardian, and 
after his full age proceeds by attorney, it 1s 


well. 5 Cem. Dig. 171. | 

So, by the far. 21 Fac.c. 13. In eject- 
ment or perſonal actions; if an infant {ues 

by attorney, it ſhall be aided after verdict. 
And by the flat. 4 & 5, Ann. c. 16. After 
judgment by confeſſion, nil dicit, non ſum 
informatus, or after writ of inquiry er 
0 
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So, if ſeveral ſue jointly, and ſome are 


within age, and ſome of full age, and all ap- 


pear by attorney, it is no error: for thoſe 


of full age may make an attorney for all. 
5 Com. Dig. 172. cites {ſeveral authorities, 
pro et con. Et Qu. if this is law ? 


Huſband and wife may ſue by attorney, 


though the wife is an infant. D. 2 Sand. 
213. 80 ſeveral executors or adminiſtrators 
may ſue by attorney, though ſome are with- 


in age; for all repreſent the perſon of the 


teſtator, and ſue in another right. 5 Com, 


Dug: 173: 


So, in replevin, if the defendants as bai- 
liffs to A. make connſance by attorney, and 


one is an infant, it is no error; for they are 
in the nature of plaintiffs, and make conu- 
ſance in another right. Dub. 3 Mod. 248. 


R. per 3 F. Holt. cont. Sbo. 170. So, if 
the defendants avow in their own right, and 
one is an infant. Semb. cont. Tel. 58, 
5 Com. Dig. 172. Vide infra, No. 2. | 

A general admiſſion of prochein amy, to 


proſecute and defend all ſuits, is ſufficient. 


Stra. 304. | 8 

Plaintiff's attorney muſt give defendant's 
attorney notice of the guardian's place of 
abode. 1 WU. 246. 


2. In an Adlion againſt an Infant. 
Muft defend by Guardian. 


In an action againſt an infant, he muſt 
appear only by guardian, for he has not know- 


ledge of his own affairs, or to chooſe a man 


to plead well for him, and may have an ac- 


tion 
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ot 
tion againſt his guardian, if he loſes by mif. 


pPleading. R. ſepius. 2 Rol. 287.1. 10, 20. 


Dy. 104. 6. 
And therefore, if he appears = proc bein 
amp, it is back. 
So,' in all Mido: rea], perſonal, or mixt, 
againſt an infant, if he appears by attorney, 
it is error. Though there was not any war- 
rant of attorney upon record. Though he 
be ſued in another right, as ee or ad- 
miniſtrator. 

So, if ſeveral defendants appear by attorney, 
and one is an infant, it is error, and judg- 
ment ſhall be reverſed againſt all. ; 

So, if huſband and wife, being vouthed 
in a common recovery, appear by attorney, 
and the wife is within age. So, in a perſonal 
action, if huſband and: wife appear by attor- 
ney, when the wife is within age. 

So, in replevin, if two avow by attor- 
ney, and one is an infant. R. that it ſhall 
not be aſſigned for error, for it was pleadable 
in abatement. 1 SalE. 93. 205. 

And, it is ſufficient, if he was an infant at 
the time of the judgment, though he arrived 
at full age before error brought. And ſuch 
error ſhall be tried by the country, and not 
by inſpection. 

If an infant, defendant, appears, and pleads 
by guardian, regularly he ought to be ad- 
mitted ſuch before he appears or pleads. But, 
if he is not admitted, it is not error, but only 
a miſdemeanor in the attorney. And regu- 
larly the admiflion ought to be ad deſenden- 


dum; for if the guardian for the defendant is 
admitted 
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admitted ad proſequendum, it is bad. 5 chi 


Dig. 172, 3. Sed vide mjra. 1 
Vet, if a guardian is admitted ad ſeguen- 

dum, it is good; for this may be applied in- 

differently to the plaintiff or defendant. R. in 


g common recovery. 2 Sand. 95. 1 Sid. 446. 


Or, ad proſeguendum; for he proſecutes 
his defence. R. 2 Mod. Ca. 25. 

In an action againſt a defendant, who is an 
infant, the plaintiff may declare, as againſt 


another perſon; for, if he is not chargeable 


in reſpect of infancy, the defendant ſhall 
ple:d, that he is within age. And therefore, 
by his declaration he need not alledge, that 


the goods ſold to him, &c. were neceſſaries; 


for, after nonage pleaded, the plaintiff may 
ſhew in his replication that it was for neceſ- 
faries. . 5 Com. .  - -- 

If in an action againſt an infant, he de- 
murs, he may waive it in the ſame term, 
and plead to iſſue. R. 2 Bult. 69. 

If an attorney undertakes to appear for an 
infant, and enters it % attorney, it may be 
amended, and made by guardian. Stra. 514. 
But, if there is not an <xpreſs undertaking to 
appear, it cannot be done. Stra. 445. 

An infant executor, though joined with 
another of full age, cannot be ſued by attor- 
ney, though they might fue. Stra. 783. 

If an infant does not name a guardian to 
appear by, the court will give leave to the 
plaintiff to do it. Sera. 1076. t 

If infant ſerved with proceſs to appear by 
attorney, appears by attorney, the court will 
make a rule for him to appear by guardian, 
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appear and defend. Barnes, 418. 


- in fix days, then apply to the court to oblige 


/ 
— 


Plaintiff's attorney ſhould apply to defen. 
dant to name a guardian, and if he does not 


him to doit. 2 Will: 5o. 


After plaintiff has proceeded to judgment 


againſt an infant, as if he was of age, he 
cannot have the appearance in perſon ſtruck 


out, and have appearance by guardian enter- 


ed. Barnes, 413. e 2b 
APPENDIX OF PRECEDENTS. 


4 Record of Proceedings in Ejectment in B. R. 


by Original, Verdict for Plaintiff, Motion in 


Arreſt of Judgment, with Fudgment for the 


Plamtiff.  - +. aa 


PLEAS before the Lord the King at 
Weſtminſter, of the Term of Saint 
Hilary, in the 29th Year of the Reign 
of the Lord, George the Second, by 
the Grace of God, of Great Britain, 


France, and Ireland, King, Defender 
the Faith, &c. 8 


Berks ſc. WILLIAM MILLS late of S. in 
the county of Berks aforeſaid, gentleman, was 


attached to anſwer Samuel Rickard: of a plea 
(wherefore with force and arms he entered in- 


to one meſſuage, with the appurtenances, in 
Sutton, which J. R. eſq; demiſed to the ſaid 
Samuel, for a term which is not yet expired, 


and ejected him from his ſaid farm, and other 


wrongs to him did, to the great damage 4 
e 


| 


or plaintiff to be at liberty to name one to | 


** i Ir "Dok. a ® F IJ A . . A @ 4 
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the ſaid Samuel, and againſt the peace of our 


lord the now king, &c. 


(a) And thereupon the ſaid Samuel, by A. 
B. his attorney complain, that whereas the 


ſaid F. R. on the iſt day of October, in the 


29th year of the reign of our ſaid lord the 


king, at S. aforeſaid, had demiſed to the ſaid 


Samuel, the tenement aforeſaid, with the ap- 
purtenances, to hold the ſaid tenement with 
the appurtenances to the ſaid Samuel and his 


aſſigns, from the feaſt of Saint Michael the 


archangel, then laſt paſt, to the end and term of 
ſeven years, from thence next following, and 
fully to be complete and ended; by virtue of 
which demiſe, the ſaid Samuel afterwards, 0 
wit, on the ſaid iſt day of OZJober, in the 
year aforeſaid, entered into the ſaid tenement 
with the appurtenances, and was thereof poſ- 
ſeſſed, and being 10 thereof poſſeſſed, the ſaid 
William afterwards, that is to ſay, on the ſaid 


day and year laſt aforeſaid, with force and 


arms, that is to ſay, with ſwords and ſtaves, 


Sec. entered into the ſaid tenement with 


the appurtenances, which the ſaid F. R. 
demiſed to the ſaid Samuel, in form afore- 
ſaid, for the term aforeſaid, which is not 
yet expired, and ejected him out of his ſaid 
farm ; and other wrongs to him did, to the 
great damage of the ſaid. Samuel, and againſt 
the peace of our ſaid lord the king, where- 
fore the ſaid Samuel ſaith that he is injured, 
and hath ſuſtained damage to the value of 
20/. and * therefore he brings his ſuit [and 


good proof] (5) AND the ſaid William by C. 


(a) Declaration or count. (b) Defence. 
* The various paſſages incloſed in brackets, are in general 
now ſupplied by &cas, 
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N. his attorney, comes and defends the force 


and injury when [and where it ſhall behove 
him and faith (c) that he is in no wiſe guilty 
of the treſpaſs aforeſaid, in manner and form 
as the ſaid Samuel above complains - againſt 
him, and of this he puts himfelf upon the 


country, (d) and the ſaid Samuel doth like- 


wiſe the fame. (e) THEREFORE let a jury 
thereupon come before the lord the king on 


the octave of the purification of the bleſſed 


virgin Mary, whereſoever he ſhall then be in 
England, who neither [are of kin to the ſaid 
Samuel nor to the ſaid William] to recogniſe 


hether the ſaid William be guilty of the 


treſpaſs aforeſaid] becauſe as well [the ſaid 
Milliam as the ſaid Samuel, between whom 
the difference is, have put themſelves on the 
ſaid jury] the ſame day is there given, to the 
parties aforeſaid. () AFTERWARDS the 
proceſs therein being continued, between the 
faid parties; of the plea aforeſaid, by the 
jury is put between them in reſpite, before 
the lord the king, until ? day of Eaſter, in 15 
days, whereſoever the ſaid lord the king hall 


then be in England, (g) unleſs the juſtices of 


the lord the king affigned to take afliſes in the 
county aforeſaid, ſhall have come before that 
time, to wit, on Mcnday the 8th day of March, 
at Reading in the ſaid county, by the form of 
the ſtatute [in that caſe provided] by reaſon 
'of the default of the jurors [ſummoned to 
appear as aforeſaid] at which day before the 
lord the king at Weſtminſter, come the par- 


(c) Plea not guilty. (4) Iſſue. (e Venire awarded. 
Reipite for default of jurors. g) NM Prius. 
c ä tles 


1 % 1 


ties aforeſaid, by their ſaid attornies, 
and the aforeſaid juſtices of aſſize before 
whom the ſaid jury came, ſent here their 
record before them, had in thoſe words, vis. 
(Y Afterwards at the day and place with- 


| in contained: before Heneage Legge, eſq; one 

of the barons of the Exchequer of the lord 

N the king, and Sir? Jobn Eardley Wilmot, 

ö knight, one of the juſtices of the ſaid lord 

| the king, aſſigned to hold pleas before the 

. king himſelf, juſtices of the ſaid lord the 

1 king aſſigned to take aſſizes, in the county 

5 of Berks, according to the form of the ſta- 

0 tute [in that caſe provided] came as well the 
4 within named Samuel Rickards, as the within 
a . written W. Mills by their attornies within con- 
- tained, and the jurors of the jury, whereof 
0 mention is within made, being called, cer- 
1 tain of them, to wit, C. H. J. H. P. G. 
_ H. C. V. B. and F. O. come and are ſworn 
1 upon that jury, and becauſe the reſt of the jur- 
* ors of the ſame jury did not appear, (i) there- 
5 fore others of the by- ſtanders, being choſen 
1] by the ſheriff at the requeſt of the ſaid Samuel 
be 7 Richards, and by the command of the juſtices 
M aforeſaid, are appointed, and whoſe names are 
at affixed to the panel within written, according 
55 to the form of the ſtatute in ſuch caſe made 
af and provided, which ſaid jurors ſo appointed 
= anew, to wit, R. B. T. S. C. P. E. H. &. R. 


and D. P. being likewiſe called, came, and 
(together with the other jurors aforeſaid, be- 
fore impannelled, and ſworn,) being elected, 


* 


(%) Peſtea. (i) Tales de circumſtaniibus, 
tried, 
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tried, and ſworn, to ſpeak the truth of the 


{ x ; t 
matter within contained, upon their oath, fa 1 U 

(+) that the aforeſaid William Mills is guilty 1 

of the treſpaſs within written, in manner and t 

form, as the aforeſaid Samuel Rickards within 0 
complains, againſt him, and they aſſeſs the 0 
damages of the ſaid Samuel Richard by him 0 

; _ ſuſtained, on eccaſion of that treſpaſs; beſides | 4 
F his cofts and charges, which he hath been 4 

; put unto, about his ſuit in that behalf, to c 
twelve pence, and for thoſe coſts and charges al 

to forty ſhillings ; (1) WHEREUPON. the h 

ſaid Samuel Richards, by his attorney afore- tk 

; faid,prayeth judgment againſt the ſaid William tt 

Mills, in and upon the verdict aforeſaid, by tl 

the jurors aforeſaid, given in the form afore- k 

_ ſaid; and the ſaid William Mille, by his at- 1 

torney aforeſaid, ſaith, that the court here, th 

| . ought not to proceed to give judgment, upon Et 
! the ſaid verdict, and prayeth that judgment af 
| _ . againſt him the ſaid William Mills, in and 81 
| upon the verdict aforeſaid, by the jurors afore- ag 
h faid, given in the form aforeſaid, may be co 
ſtayed, by reaſon that the ſaid verdict is in- ap 
j ſufficient, and erroneous; and that the ſame th 
N verdict may be quaſhed, and that the iſſue {c 
N - aforeſaid may be tried anew, by other jurors, pe; 
to be afreſh impannelled: And becauſe the thi 
| court of the lord the king here, is not yet to 
adviſed of giving their judgment, of and up- of 
on the premiſes ; (n) therefore day thereof is am 

given, as well to the ſaid Samuel Rickard, as ar, 

(4) Verdict for the plaintiff, (I) Motion in arreft of jadg · ( 

(nz) Continuancde. | ( 
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the ſaid William Mills, before the lord the 
king, until the Morrow of the Aſcenſion of our 
Lord, whereſoever the ſaid lord the king ſhall 
then be in England, to hear their judgment, 
of and upon the premiſes, for that the court 
of the lord the king, is not yet adviſed there- . 
of: at which day, before the lord the king 
at Weſtminſter, come the parties aforeſaid, by 
their attornies aforeſaid, upon which the re- 
cord, and matters aforeſaid, having been ſeen, 
and by the court of the lord the king, now 
here, fully underſtood, and all and fingular 
the premiſſcs, having been examined, and ma- 
ture deliberation being had thereupon, (a) for 
that it ſeems to the court of the lord the 
king, now here, that the verdi& aforeſaid, 
is in no wiſe inſufficient, or. erroneous, and 
that the ſame ought not to be quaſhed, and 


that no new trial ought to be had, of the iſſue 
aforeſaid. {b) THEREFORE IT IS CON- 


SIDERED, that the ſaid Samuel, do recover 
againſt the ſaid Villiam, his term yet to 


come, of and in the ſaid tenement, with the 


appurtenances, and the damages aſſeſſed by 


the ſaid jury, in form «forelaid ; and alſo 


{c) twenty. feven pounds fix ſhillings and eight 
pence, for his coſts and charges aforeſaid, by 
the court of the lord the king here awarded 
to the ſaid Samuel, with his aſſent, by way 
of increaſe, which ſaid damages in the whole 
amount to twenty nine peunds ſeven ſhillings 
and eight pence, 7 4 } and let the ſaid V. be 


(a) Opinion of the court. (8) Judgment for the plaintiff, 
0 ) Colts, (4) Capiatur pro fine. | 5 | 
Vo. II. 9 taken 
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25 taken * Tant he maketh fine to the lord the 
king] AND HEREUPON the ſaid Samuel, 


his attorney aforeſaid, Ae a (a) writ 


of the lord the king, to de itected to the ſhe- 
riff of the county aforeſaid, to cauſe him to 
have poſſeſſion of his term aforeſaid, vet to 
come of, and in the tenement aforeſaid, with 
the appurtenances ; and it is granted unto 
bim, (5) returnable before the lord the king, 


on the Morrow of the Holy Trinity, Whereſo- 


ever he ſhall then be in Exgland; at which day 
before the lord the king at Weſtminſter, 570 
eth the ſaid Samuel, by his attorney afote- 
| ſaid, and the ſheriff, that is to ſay, Sir T. K. 
Knight, now returneth, that he, by'virtue of 


the writ aforefaid, to him directed, on the 
day of ——, laſt paſt, did cauſe the ſaid 
Sn to have his poſſeſſion, of his term 


aforeſaid, yet to come, of and in the tene- 


ment aforeſaid, with the appurtenances, as 
RE Was commanded, SEO. 


Proven: in an Action 5 Debt in the 
Common Pleas, removed into B. R. ” Writ 
of Errer. | 


. This is mere form, but it is the antient form. By 5. 


e M. c. 12. the proceſs for the capia/ur fine in the ſeveral 


courts at Weſtminſter, is taken away ; and in” lieu, the plain- 


tiff, upon ſigning judgment, pays the officer ſix e and 


eight pence. 


04 ) Writ oy poſſeſton. (2). And return. 


ſome Original 
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e) GEORGE the Second, by the grace 
of God, of Great Britain, France and Ireland, 


VV 
ſheriff of 


/ 


William. Mills, late of B. in your county, 


7. 


keene that Jolly, and without delay, 


Ade 


be render to Samuel Richards, two hundred 
pounds, which, he owes him, and enjuſtly 
detains, as he faith, and unleſs he ſhall ſo do, 
and if the ſaid Samuel ſhall make you ſecure, 
ol proſecuting his claim, then ſummon, by 
good ſummoners, the aforeſaid William, that 

be be before our juſtices at Weſtminſter, on 


he hath not done it, and have you there, 
then, the ſummoners, and this writ, WIT - 
NESS ourſelf at Weſiminjter, the twenty- 
eighth day of November, in the 28th year of 


our reign. 


(6) Pledges of pro-? J. Doe Summoners of the J R. M. 
ſecution. FX. Roe. within named H. J. 
„ Mm. Mills. c 


* 


2. Proceſs. 


(e) GEORGE the Second, by the grace 
of God, of Great Britain, France end Ireland, 
king, defender of the faith, and ſo forth; to 
the ſheriff of Oxfordſhire, greeting: (d) Put 


indl 2 wh a (5) Sheriff 's return. (c) Attachment. 


G g 2 — 


Oxfordſhire, greeting; Command 


_ the Octave of Saint Hilary, to ſhew wherefore 
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— — 
ä — - - ==; . 
CO oe eee — — — ͤ — — — — — — _ 


- — . 


———  —— — —  — 


YN 
£ 
1 
q 
2 
o 
e 
, 
+ 
£ 
1 


+ Arne 
— — — — 


8 
— 


7 n 
on TE n ² . — r ˙ A en 


ths 


13 \ÞF gage and ſafe pledge Vn, Mills 
B. in your county, | be 6, that Nane of 
fore our juſtices at 


af ner, e the 87 i 
of the Purgfication of. the Ble 1 Virgin Min 
to anlwer to S. "Richards, & ae. 
render to him, 200 J. "which 58 

and unjuſtly detains, as hie faith, and 10 heir 


wherefore he was not be fore gur. 750 t 


Weſtminſter, on the Oave of” at K ilary, 
he was ſummoned; and Ki ge 
the names of the _ Pledges, and "Hits" Nen 


Witneſs Sir John Willes, nig br. at nine, | 


the twenty-third: day of Tore 955 in the 2 8th 


«Sw % 2 7 
year of our THE. EN | 1919D 9D „at, 
8 Meg „O 10 oy 1511 901 


(za) The eig attic: 7. Milk E E. 
1s attached by pledges. 


HAY ffi bauot 90 
70 7 GEORGE the Second, by: the graceof 
| God. of Great Britain, France a 
king, defender of the faich, and ſo forthq tõ 
the ſheriff of "Oxfordſhire, greetings Wa 
command you, that you diſtrain M. lilli, 
late of B. in your county, genttieman, by all 


his lands and chattels, withinyour baili wick, 


ſo that neither he, nor anyone, throbgh bim, 
may lay bands on the ſame, until vou Mall 
receive from us, another command . theres 
upon, and that you anſwer to us, of the 
iſſues of the ſame, and that you have his body] 
before our juſtices at We/irminſtery, fromutbe 
aay of BE. 59 99 to anſwer to 


QJ . 9 N * z,5 — , P \ 7 NP 1 
{) Sher; dS TELUTIL9 ( LE PIRTAS 


Samuel 


65. 15 


R. F. 0˙ 


— 
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Samuel Richards, of a plea, that he render to 


him 200 /. Which he owes him, and unjuſtly. 
detains, as he faith; and to hear his judg- 
ment, for 1 defaults. WETNESS 
Sir 17 7 Millet, knight, at Weſtminſter, the 
twelfth, day of February, in the 28th year of 
our re 


(a). The within Wd W. Mills, bath no- 
thing in my bailiwick, whereby he may 


be diſtrained- 


(5) GEORGE the Second, by the grace 


of God of Great Britain, Pet and Treland, 


king, defender of the faith, and ſo forth; to 
the ſheriff of Oxfordſhire, greeting: We 
command you, that you take V. Mille, late 
of B. in your county, gentleman, if he ma 

be found in your bailiwick, and him ſafely 


keep, ſo that you may have his body, before 


our juſtices, at Weſtminſter, from the day of 
Eaſter in five weeks, to anſwer to Samuel 
Richards, gentleman, of a plea, that he render 
to him, 200/. which he owes him, and 
unjuſtly detains, as he ſaith, and whereupon 
you have returned, to our juſtices at Weſt- 
minſier, that the ſaid William hath nothing 
in your bailiwick, whereby he may be dil- 
trained. And have you there, then, this 
writ: WITNESS Sir John Willes, knight, at 
We min ter, the /xteenth day of April, in the 
28th year of our re | 


{a) Sheriff's return, abel. {b) Capias ad reſpondendum. 
GE2 - (a) The 


— — —— —— 


* — . . . TAE G IE" 


Fd 


at a certain day now paſt, that the. aforeſaid 


' 9 


FR 
@) been 8 Willam Mill, N w_ 
found in my bailiwick. 


176) GEORGE the Second, by the grace of 
God, of Great Britain, France and N : 


king, defender of the faith, and fo forth; * 


the ſheriff of Berkſhire. greeting: We com- 


mand you, that you take William, Milli, late 
of B. in the county of Oxford, gentleman, 
if he may be found in your bailiwick,, and. 
him ſafely keep, ſo that you may have his 
body, before our | juſtices. at Meſiminſter, en 


the Morrow of the Holy Trinity, to anſwer to 


Samucl Richards, gentleman, of a: plea, that 


he render to him, 200/. which he owes, 


him, and unjuſtly detains, as he faith, and 


whereupon our ſheriff of Oxfordſhire, hath 


made a return, to our juſtices at Weſtminſter | 


Villiam is not found in his bailiwiek; and 
thereupon it ãs teſtified in our ſaid court, that 
the aforeſaid. William lurks, wanders, and 
runs about, in your county; and have you 
there, then, this writ. Witneſs, Sir Jab 
Willes, knight, at Weſtminſter, the. 7th whe 
of May, in the 28th year of our rein. 
(c) By virtue of this writ to me direct 
1 have taken the body of the within mag 
I. Mills, which I have ready, at the day 
and place within contained, according, as AY 
this Writ it 1s. commanded met ym od. 1 


0 5 8 Sherif 1 r Un non in of inventas.. "7 4 ; ieee coins 
(e, Sherut 's return, cepz corpus. 
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be, 
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| 


Or, upon the ** of non eff inventus, up- 


onthe fit taplar, "rhe plotrt 77 nuy ſue aut an 


alias and a pluries, ond ene 1 5 8 4 0 aul. 


lawry, thus: 


TH OEORGE” the Second. by:the.grave: 
of God, of Great Britain, France and Ireland, 


king, defender of the faith, and ſo forth; 
to the ſheriff” of * A re, greeting: We 
command you, a ' formerly we com- 
minded you, that 700 take William Mille, 
late of B. in your county, gentleman, if he 


may be found in your bailiwick, and him 


ſafely keep, ſo that you may have his body, 
before our juſtices at Weſimin/ier, on the Mor- 


row of the Hely Trinity, to anſwer to Samuel 
Richards, gentleman, of a plea, that he ren- 


der to him, 200 J. which he owes him, and 
unjuſtly detains, as he faith, and have you 
there, then, this writ. Witneſs Sr: < Jabn 
Willes, knight, at Weſtminſter, the th: 1 74 
May, in the 28th year of our reign. 

(5) The within named WIT Mule is not 
found i in my bathiwick. 

(:) GEORGE the Second, 3 the 8 
of God, of Great Brilain, France and Ireland, 
king, de fender of the faith, and fo forth; _ to 
the ſheriff 'of Oxfordſhire, greeting: 
command you, as we have more thaw once 
commanded you, that you take William 
Mills, late of B. in your county, gentleman, 
if he may be found in your bailiwick, 
and him ſafely keep, ſo that you may 
have his body, before our Juſtices at We- 


(a Alias cap at. (6) Sheriff 's return, non ęſt invent us. 


8 4 minſter, 


* ©) Plurics Cafias, 


| 
þ 
[ 
; 
i 
; 
N 


Wy I #6 } 

- Sram! hain day of Hul it 
inir hee wvecks) td eee 
Zehsseman ofiaplea," that he render toihim, 
del which he owes him, and vofuſly db 
taiha as he ſaith; and have ou there, then 
this writ. Wirneſs, Gir on Mille, 


+ a Ohh the r3th day of May, iwabe 
281 Fear of ourtreign NO bled nyos 


. my bailiwick. bist od bis 
5 {6) GEORGE the 8 by the grace 
22 of Great Britain, France and Ireland. 
king; defender of the faith, and ſo forth; to 
the ſheriff nf Oxfortfoire,” greeting: We 
command you, that you cauſe William Mills, 
late of B. in your county, gentleman, tobe 
required from county court, to county court, 
until, according to the law and cuſtom of 
dur realm of England, he be qutlawed, if be 
doth not appear; and if he doth appear, then 
take him, and cauſe him to be ſafely kept, fo 
that you may have his body, before our juſ- 
tices, at Weſtminſter, on the: eee 
Souls, to anſwer to Samuel Rickard, 
man, of a plea, that he render to him, 1001 
which he owes him, and unjuſtly detains, us 
he ſaith; and whereupon you have retufned 
to our juſtices, at Wiſiminſer, from the uu 
of the Holy Trinity in three weeks, that he is 


not found in your bailiwick, and have you 


there, "then, this writ. Witneſs, Sir Fob! 


Willes, knight, at Weſiminſter, the 18th day 


32 764 in the 29th year of our reign. 
ind, FE > 
(qa) Sheri 6 5 return, en oft int. ( b) P; Exigi faciate 


by 


% The within N William, Milt, ths 


= 4 


—_ % {tu \ (> WY R8DFow Z} > > DD % 0 SO FO 8 


F 


te Byfzittus ef this writ, to me directed, 


— 
. 


at my cdunty court, held at Oxford, in the 
county of Oord CH) on Thurfday the 2 iſt day 
of Funt, in the: agth year of the reign of our 
Jord i the king within written, the within 


named William Mills, was required the firſt 


time, and did not appear; and at my county 
court held at Oxford aforeſaid, (e on Thurſ- 


day the 24th day of July, in the year afore- 


ſaid, the ſaid William Milis, was required 


the: ſecond; time, and did not appear; and at 
my county court, held at Oxford aforeſaid, 
{d) on Thunſday the 21ſt day of Auguſt, in 


the year aforeſaid, the ſaid- Milliam Milis, was 


required the third time, and did not appear: 


And at my county court, held at Oxford afore- 


aid, (e) on Thufſday the 18th day of Sep- 
zember, in the year aforeſaid, the ſaid William 
Malle, was required the fourth time, and did 
not appear; anch at my county court, held at 
Oxford aforeſuid, ¶ on Jbhurſday the 16th day 
of: October, incthe year aforeſaid, the ſaid Mil- 
lam Mills, was requited the fifth time, and 
did not appear: g/ Thereſote, the ſaid V. 


_ 44 by the judgment of the coroners of 
the ſaid lord the king, of the county afore- 


ſaid, according to the law, and cuſtom of 

the kiogdom of England, is outlawed. 

4 Sil keck Ne en e n 

in) Sheriff's return. (2) Prius ena u. (e) Secunds 

FRAGHUS A...) 4 Tertio exattus, ;' (©) Duarto exattuss 
423 7 — n 1 2 4 3 | 

(/; Wintg er ds. (g) lden wilagatus, 


GEORGE 


E — 2 a — 
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4 GEORGE the Second, by the grace of 
God, of Great Britain, France and Trelard, 
kin 8, defender of the faith, and ſo forth ; to 
che Weriff of Oxfordſhire, greeting: Wheres, 
ave 'by our writ, we have lately commanded. 
you, Fat you ſhould caufe Wilkam.. Mills, 
late of B. in your county, gentleman, to be 
required, from county court, to county court, 
until, according to the law, and cuſtom of. 
out realm of England, he ſhould be outlaws, 


ed, if he did not appear; and if he did ap- 


peers that you ſhould take him, and cauſe 
im to be ſafely kept, ſo that you might 


have his body, before our juſtices at Hell 


minſter, on the Morrow of All Souls, to an- 
ſwer to Szmuel Richards, gentleman, of a 
plea, that he render to him, 200 J. which 
he owes him, and unjuſtly detains, as he 


ſaith; Therefore, we command you, by 


virtue of the ſtatute in the 31ſt year of the 
lady Elizabeth, late queen of England, made 
and provided, that you cauſe the ſaid William 
Mills, to be proclaimed, upon three ſeveral. 


days, according to the form of that ſtatute, 


(whereof one proclamation ſhall be made, at 


or near the moſt uſual door of the church, of 
the pariſh wherein he inhabits,) that he ren- 
der himſelf unto you, ſo that you may have, 
his body before our juſtices, at Weſtminſter, 


at the day aforeſaid, to anſwer the ſaid Samuel 


Richards, of the plea aforeſaid, and have you 


there, then, this writ, Witneſs, Sr "I 


(a) Writ of procltanations. 


W {les » 
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en u Br, at Wefminfeer, the 18th 77. 
of June, in as 29th year of our reigg. 
7 1 By virtüe of this writ to me directed, 
at my ot court, held at Oxford, on J I-. 
da, the 2008 8555 of June, in the 29th year 
180 « our lord the king, within 
witten, 1 caſed: to be proclaimed, the firſt - 
time; and at the general quarter ſeſſions of 
the peace, held at Oxford aforeſaid, on 
Tueſday the 15th day of Fuly, in the year 
aforeſaid, I. ct to. be proclaimed the ſe- 
cond time, and at the moſt uſual door of the 
church'of Burford, within written, on Sun-,: 
day the third day of Auguſt in the year afore- 
ſad, immediately after divine «ſervice, one 
month at the leaſt, before the within named 
IWilliam Mills, was tequired the fifth time, I. 
cauſed to be proclaimed, the third time, that 
the ſaid William Mills ſhould render himſelf, 
unto me, as within it is commanded me. _. 
(5) GEORGE the Second, by the grace; 


0 6880 of Great Britain, France and Ireland, 


king, defender of the faith, and ſo forth; 
to the ſheriff of Berkſhire, greeting: We. 
command you, that you omit not, by reaſon 
of any liberty of your county, but that you 
take William Mills, late of B. in the county 
of Oxford, gentleman, being outlawed, in 
the ſaid county of Oxford, on Thurſday the 
16th day of Ocober, laſt paſt, at the ſuit of 
Samuel Recharge; gentleman, of a plea of 


(a) Sheriff's return, proclamar frci. (b) Capigs ute 


is; ul #14, 


debt, 


f 5 


debt, ing the” bir alt 
| returned +0 Ann 77 2 
Souls, TY next Bran ig, 


ihe Morrow: 1 5 of 
if the ſaid” /7liam Mill; "may" be Found in 
your bailiwick;' and him Gfely "keep, fo ch 
you may have his body vette: our. 1 85 N 
| at Weſtm: wer, from tbe” day of Ft. Ae 
nm feen ays, to do, and rece ve, what out 
court, ſhall conſider concerning him, in this 
behalf. Witneſs Sir Jobn Wilkes, 1058 at 
Weſtminſter,” the 6th day of Neben 121 in 
the 29th year r 
609 By virtue of this writ to me Air ec 
a Ebi takes the body of the Within 555 
William Mitts, WIR T have read), at the 
day, and place, within contained, according 
as 'by this writ is commanded me. 
* -Bill of Miduleſeæ and latitat \thefeupon, 
Rs in the court of King's Bench. 
( Middleſex) THE theriff is commanded, 
to wit. J that he take William Mills, 
gentleman, and Jon Doe, if they may be 
found in his bailiwick, and ſafely yo 
them, ſo that he may have their bodies before 
the lord the king at Weſtminſter, on Wedne/- 
day next after fiften days of Eafter, to anſwer 
to Samuel Richards, gentleman, | of a PE of 


e111, ! 


A 


(a) Sheriff's return, epi corpus. Se. Dietviots 305 le 


* This, and the two following writs, are the uſual 
proceſs, to compel an appearance, in the courts. of King's 


Bench, and Exchequer ; in which the practice of thoſe courts;: 


does principally differ, from that of the court of Common 

Pleas ; but the ſubſequent ſages of W are POE alike 

in them all. 24. 5 Th 
(4) Bill of Middleſex in treſpaſs, | u ws 


treſpals, 


[461 1 
Se (4). 58 l.of 
1100 fs, ( *;fA Fe tan a bi] 28 mk 


els, Again kt jo lem 
; 07 1.9 Da deb „ 9 SH 


80 
: court, of the he ſaid. lard. e e befgre 
95 king bimſelf, to b exhibited] ] and 1 that 
he babe aeg then. this precepft. 27 
1 N The within, named, William: Mills, and. 
John Dee, 155 58 nor- is either of them, 
for 7 in 9 an liwick. 1 
RGE the ls 5 he grace 
J, Ne Great Britain, France and relad, 


5 GRATE of the faith, and ſo forth, to, 


the theriff of Berkſhire, . greeting: 775 Whereas, 
we lately commanded our ſheriff. of Middle ſæx, 
that he ſhould take William: Mills, and Jabn 
Die if they might be found in his bailiwicks, 
d ſafely keep, them, ſo chat he. might have 
their bodies befote us, at Weſtminſter, at a 
certain day now paſt, to anſwer unto Samuel 
Rickards, gentleman, of a plea of treſpals, 
(AND, ALSO, to a bill of the ſaid Sa- 
nue l againſt the aforeſaid. William and, (27.20 
for 200. of debt, according to the cuſtom 
of our court, before us, to be exhibited], 
and our. ſaid ſheriff of Middl:ſex, at that day. 


returned to us, that the aforclaid William and 


Jobn were not, nor. was either of them found 
in his bailiwick; whereupon, on the behalf 
15 the e Samuel, in Huf courts before 


1 
1 wh: 


* 11 the provels 3 is bailable, then oY clade 18 Wtrbdds eg: 


which is eulled an arc etiam, the Latin of the ro. rn JOE * 
And utſo,” 10 316090 51 N 


21.8 VI n 916 n 9 975 C16 10 *, i 


( a) * etiam in ra ( 59 Sheri s Fiuſg⸗ non f e in- 
Tents, (c) Latitat. (4) As iam. 


* 


a 5 

+ Nan us 

Caf, ka x, x 9s. 
8 


* | 


e, it is ſufficiently . re e 

aid William and Jahn, luck, and fun 

in your county; "THERE F ORE, ye _ 

mand you, that you take them, if they, may 

be found in your bailiwick, and ſafely ke 
them, ſo that you may have their od 
| before us, at Meſiminſter, on Tueſday. Next 

After five. weeks of Eaſter, to anſwer to the 

aforeſaid Samuel of the plea, and bill Zafer 

. faid, and have you there, then, this writ. 

a Witneſs Sir Dudley Ryder, Anights at Weſt ft. 

minſter, the 18th day of April. in the 28th 

. year of our reign, _ Ml 

() By virtve of this writ, to m direcked, 

I have taken the body of the within named 

. William Mills, which 4 5 have ready, at the 
day, and place within contained, according 

28 by this writ it is commanded Mea; 

Writ of Quo minus in the excheguer., 

.., GEORGE the Second, by the grace of 
God, of Great Britain, F ran ce and Ireland, 
king, defender of the faith, and fo forth; to 
the ſheriff of Berkſhire, greeting: We com- 
mand you, that you omit not, by reaſon. of 
any liberty, of your county, but that you 
enter the fame, and take William Mills, late 
of B. in the county of Oxford, Seni. 
whereſoever he ſhall be found in your baili- 
wick, and him ſafely keep, ſo that you may 
have his body, before the barons of our ex- 

chequer, at Weſtminſter, on the Morrow of the 
Holy Trinity, to anſwer Samuel 3 out 


rare vo 


1 - AY a_ 7 88 ; — 


8 


(a Sheriff's return, cegpi co. 8. 


debtor, 


r, 


1 463 1 


debtor, "fag ples, that he enk to bim, 


n 


2000. which he owes him, and unjuſtly de- 


tains, "whereby he is the leſs able to latisly 


us the debts, which he owes us, at our ſaid 
exchequer, as he faith, he can reaſonably 
ſhew, that the ſame he ought to render, and 
| have you there, then, this writ. Witneſs, Sir 


Thomas Parker, knight, at Weſtminſter, the 
6th day of May, in the 28th 4 of our 


reign. 
W of By virtue of this writ to me directed, 


I ͤbave taken the body of the within Named 


William Mills, which I have ready, before 


the barons within written, according as 


within it is commanded me. 
Special bail, on the arreſt of the dfendint, 
purſuant to the teſtatum capias, ante. 
(5) KNOW all men by theſe preſents, that 


we William Mills of B. in the county of Ox- 


ford, gentleman, Peter Hammond of P. in 
the ſaid county, yeoman, and Edward Thom- 


linſon of W. in the ſaid county, innholder, 
are held and firmly bound to C. F. efq. ſhe- 


riff of the county of Berks, in 400 /, of law- 


ful money of Great Britain, to be paid to the 
ſaid ſheriff, or his certain attorney, executors, . 


adminiſtrators, or aſſigns, for which payment 
well add truly to be made, we bind ourſelves, 
and each of us, by himſelf, for the whole, 


and in groſs, our, and every of our heirs, 
| executors, and adminiſtrators, firmly by 


(a) Sheriff's return, cepi corpus. (5) Bail boad to 


the theriff, RE, 


theſe 


— 
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theſe preſents ; ſealed, with our ſeals, dated 


1 8 


the 15th day of May, in the 28th year of 
de reign of our ſovereign lord George the 


Second, by the grace of God, king of Great 


Britain, France and Ireland; defendet of the 
faith, and ſo forth; and in the year of our 


Lord, one thouſand, ſeven hundred, and 
fifty- five. FFF 1 85 wa 10 
The condition of this obligation is ſuch, that 
if the above bounden William Mills, do, appear 
before the juſtices of our ſovereign lord the 
king at Weſtminſter, on the Morrow of the 
Holy Trinity, to anſwer Samuel Rickard;, 
gentleman, of a plea of debt, of 2001, then 
this obligation ſhall be void, and of none ef- 


fect, or elſe ſhall be, and remain, in full 


force and virtue. 


Sealed and delivered, W. Mille, (L. S.) 
being firſt duly P. Hammond (L. S.) 
ſtamped, in the pre- E. Thomlinſon (L. S.) 
ſence of 3 as matct 


H. S | | \ 

bd * 171 1 N 
* ». 

T. G. „„ nayy] 


O04 You, William Mille, do acknowledge, 


to owe unto the plaintiff, 400 J. and you, 


Peter Hammond, and Edward Tbomlinſin, do 
ſeverally acknowledge, to owe unto the ſame 
perſon, the ſum of two hundred pounds, 
a- piece, to be levied upon your ſeveral goods, 
and chattels, lands, and tenements; upon 


(e) Recognizance of bail bond before a cmmiſſonct. 


condition, 


1 * J 


cab diti8 l that if vhs defendant be eondemiia 


ed in this ackion, he ſhall pay thee 1detnivas 
tion money, or render himſelf a prĩiſoner, an 
the Fliet far the ſame; and if he fail ſo to 


do, you Peter FLAME and Edward Thom 
| lnſon, do undertake to do it for him. et 


Trinity term, 28 George the Second. 
(a a) Berks ) On a teſtatum capias, 80 
to wit. 9 William Mills, late of B. in 
the county of Oxford, gentleman, returhable 
en the Morrow of the Holy Trinity, at the 
ſuit of Samuel Rickards, of: a Par of debt, of 
two hundred pounds. 64" % e 
The bail are Peter Hoa of P. in the 
county of Oxford. yeoman, Edward TG 
liaſen of M. in the ſaid county, innholder! 
R. attorney for the defendant. 
The party himſelf in 4001. . 
Each of the bail in 200/ n Sen 


Taken and acknowledged the 28th _ of 
May, in the year of our Lord, one thouſand, 
leven hundred, and fifty-five, de bene efſe, 


before me, 
R. G. one of the commiſſions rs, Sc. 
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(5) The lord the king, hath given in 


charge to his truſty and well beloved Sir 


John Milles, knight, his writ, cloſed, 
(ce) Bail piece. (8) Writ of ertor. 


| Vor. „ „„ theſe 


I 


E 


theſe words, GEORGE the Second, n 
grace of God, of Great Britain, France and 
Ireland, king, defender of the faith, and ſo 
forth; to our truſty and well beloved Sit 


John Willes, knight, greeting: Eecauſe in 
the record, and proceſs, and alſo in the giv- 
ing of judgment, of the plaint, which was 
in our court, before you, and your fellows, 


. our juſtices of the bench, by our writ, be- 


tween, Samuel Rickards, gentleman, and . 
Mills, late of B. in the county of Oxford, 


gentleman, of a certain debt, of two hundred 
pounds, which the ſaid Samuel demands of 
the ſaid Milliam, manifeſt error hath inter- 


vened, to the great damage of him the ſaid 
Samuel: as we, from his complaint are in- 
formed, we being willing, that the error, if 


any there be, ſhould be corrected, in due 


manner, and that full, and ſpeedy juſtice, 
ſhould be done to the parties aforeſaid, in 
this behalf, do command you, that if judg- 


ment thereof be given, then, under your 


ſeal, you do diſtinctly, and openly, ſend the 
record, and proceſs, of the plaint afoteſaid, 
with all things concerning them, and this 


writ, ſo that we may have them, from tbe 


day of Eaſter in fifteen days, where ſoever we 


hall then be in England, that the record and 


proceſs aforeſaid, being inſpected, we may 


cauſe to be done thereupon, for cotrecting 


that error, what of right, and according to 
the law and cuſtom of our realm of Exgland, 
ought to be done. Witneſs ourſelf, at Meſt- 
minſter, the 12th day of February, in the 
29th year of our reign, 

The 
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(sa) The record; and proceſs, whereof in 
the ſaid writ, mention is above ade, follow 
in theſe words, to wit. 

(5) Pleas at Weſtminſter; before Sir Fobn 
Willer, knight, and his brethren, juſtices of 
the bench, of the lord the king, at Weſtmin= 


fer, of the term of the Holy Trinity, in the 


28th year of the reign of the lord George the 
Second, by the grace of God, of Great Bri- 
tain,” France and Treland, king, defender of 
the faith, Sc. 

(c) Oro 17 Mills, lateof B. in the county 
to wit. J aforeſaid, gentleman, was ſum- 
moned to 'anſwer Samuel Richards, of a plea, 
that he render unto him, two hundred pounds, 
which he owes him, and unjuſtly detains, 
ſas he faith] (4) And thereupon, the ſaid S. 
by T. G. his attorney, complains, that 
whereas, gn the iſt day of September, in the 


year of our Lord one thouſand ſeven hun- 


dred and fifty-four, at B. in the ſaid county, 
the ſaid W. by his writing obligatory, ſealed 
with his ſeal, did acknowledge himſelf to be 
bound to the ſaid Samuel, in the ſaid ſum of 
two hundred pounds, of lawful money of 
Great Britain, to be paid to the ſaid Samuel, 
whenever the ſaid V. ſhould be required: 

Nevertheleſs, ' the | ſaid V. (although often 


required,) bath not paid to the ſaid Samuel, 


the ſaid ſum of two hundred pounds, nor 
any part thereof, but hath hitherto altogether 
refuſed, and doth. ſtill refuſe, to render the 


0) Chief Joſticd's return. ( The ped, 
6% Wit. (. Declaration, or count on a bond. 


5 H h 2 6 


| fame; wherefore the ſaid Samuel faith, that 


1 468 ] 


he is injured, and hath ſuſtained damage to 


the value of ten pounds, and . thereupon he 


brings his ſuit, {and good proof, ]:(@) And he 
brings here into court, the writing obligatory 
aforeſaid, ſealed with the ſeal of the ſaid Wil- 
liam, which teſtifies the debt aforeſaid, in 
form aforeſaid, the date whereof is the day 
and year in that behalf before mentioned. 


(˖5) And the aforeſaid WJ. by R. P. his attor- 


ney, comes and defends the wrong and injury 
when, [and where it ſhall behove him] (e) and 
craves oyer of the ſaid writing obligatory, 
and it is read unto him ſ in the form aforeſaid] 
he likewiſe craves oyer of the condition of the 
ſaid writing, and it is read unto him in theſe 
words, viz. The condition. of this/obligation 
is ſuch, that if the above bounden W. Mills, 
his heirs, executors, and adminiſtrators, and 
every of them, do, and ſhall from time to 
time, and at all times hereafter, well and 
truly ſtand to, obey, - obſerve, fulfil, and 
keep, the award, arbitrament, order, judg- 
ment, final end and determination, of D. S. 
of W. in the ſaid county, clerk, and H. B. 


_ of W. aforeſaid, gentleman, (arbitrators: in- 


differently nominated, and choſen, : by and 
between the ſaid V. Mills, and the above 
named Samuel Rickards, to arbitrate, award, 
order, judge, and determine, of all, and all 


manner of actiens, cauſe or cauſes of action, 


(a) Prefert in curia, (9) Defence, | (c) Oyer 


prayed of the bond, and condition, to wit, to perform an 


award. 


4 | ſuits, 
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ſuits, plaints, debts, duties, -atkonfifpr; 
accounts,” controverſies, treſpaſſes, and de- 
mands whatſoever, had, moved, or depend- 


ing, or which might have been had, moved, 


or depending,” by and between the ſaid par- 
ties, for any matter, cauſe, or thing, from 
the beginning of the world, until the day of 
the date hereof,) which the ſaid arbitrators 
ſhall make, and publiſh, of, or in the pre- 
mifes, *1n writing, under their hands and 
ſeals; or otherwiſe, by word of mouth, in 
the preſence: of two credible witneſſes, on, 
or before the firſt day of January, next en- 
ſuing the date hereof, then this obligation 
to be void, and of none effect, or elſe to be 
and remain, in full folde and virtue. 
(4 Which being read and heard, the ſaid . 
prays leave to imparl therein, here, until the 
Octave of the Ho Trinity, and it is granted 
unto him; (5) the ſame day is given to the 
ſaid S. Richards, here, '&c. At which day, 
to wit, on the Octave of the Holy Trinity, 
here, come as well the ſaid Samuel Ricgards, 
as the ſaid FVilliam Mills, by their attornies 
aforeſaid, and hereupon the ſaid Samuel 
prays, that the ſaid William may anſwer to 
his writ, and count aforeſaid. 

(e) And the ſaid . defends the wrong 
and injury, When, Sc. And faith, that the 
ſaid Samui ought not to have, or to main- 
tain, his ſaid action thereof againſt him, be- 
caule he faith, that the ſaid David Stiles, and 


(a) Imparlance. (5) Continuance. ( Plea, no 
ſuch award, 


H h ; | Henry 


an] 


Henry Bacon, the arbitrators: before named, 
in the ſaid condition, did not make any 
award, arbitrament, order, judgment, final 
end, or determination, of, or in the premiſes, 
: e ſpecified, in the ſaid condition, on, or 
before the firſt day of January, in the con- 
dition aforeſaid above mentioned, according 
to the form and effect of the ſaid. condition, 
and this he is ready to verify, wherefore he 
prays judgment, whether the ſaid Samuel 
ought to have, or maintain, his ſaid action 
thereof againſt him [and that he may go 
thereof without a day.] (2) And the ſaid 
Samuel ſaith, that for any thing above alledged 
by the ſaid William, he the ſaid S. 1 not 
to be barred from having and maintaining his 
ſaid action thereof, againſt him, becauſe he 
ſaith, that after the making the ſaid writing 
obligatory, and before the ſaid firſt, day of 
January, to wit, on the 26th day of auen 
ber in the year aforeſaid, at B. aforeſaid, in the 
preſence of two credible witneſſes; namely, 
J. D. of C. in the county aforeſaid, and R. M. 
of W. in the county of B. the ſaid arbitrators 
undertook the charge of the award, arbitta- 
ment, order, judgment, final end, and de- 
termination aforeſaid, of, and in the premiſes 
ſpecified in the condition aforeſaid, and then, 
and there made and publiſhed their award, 
by word of mouth, in manner and form fol- 
lowing, that is to ſay, the ſaid arbitrators, 
did . order, and adjudge, that he the 


(a) Replication ſetting forth an award. 


faid 
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ſaid William Mille, ſhould forthwith pay to 
the ſaid Samuel Rickard, the ſum of ſeventy 
five pounds, and that cherenpon all differ- 
ences between them, at the time of the mak - 
ing the ſaid writing obligatory, ſhould 
finally ceaſe, and determine. And the ſaid 
FSamuel further ſaith, that although he, after- 
wards, to wit, on the 6th day of January, 
in the year of our Lord, one thouſand ſeven 
hundred and fifty- five, at Banbury aforeſaid, 
- requeſted the ſaid William to pay to him the 
ſaid S. the ſaid ſeventy- five pounds, (a) yet 
proteſting, that the ſaid Wilkam hath not 
ſtood to, obeyed, obſerved, fulfilled, or kept, 
any part of the ſaid award, which by him the 
ſaid V. ought to have been ſtood to, obeyed, 
obſerved, fulfilled, and kept: Nevertheleſs, 
for replication in this behalf, he faith, that 
the ſaid W. hath not hitherto paid to him the 
ſaid Samuel, the ſaid ſeventy-five pounds, or 
any part thereof, and this he is ready to verify, 
N Wherefore he prays: judgment, and his debt 
aforeſaid, together with his damages, occa- 
ö ſioned by the detention of the ſame, to be 
| adjudged unto him, &c. (6)[And the afore- 
ſaid W. faith, that the plea aforeſaid, by him 
ö the ſaid Samuel in manner and form e e 
| above in reply pleaded, and the matter in the 
ö ſame contained, are not ſufficient in law, for 
a the ſaid Samuel to have, or maintain, his 
| ation aforeſaid thereof, againſt him the ſaid 
; M. to which replication, the ſaid W. is not 
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(a) Proteſtando. (6b) Demurrer. 
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under any See. vai obliged by the 
hw. of the land, in any manner to anſwer, 
arid this he is ready to verify; wherefore, 
for want of a ſufficient replication in this be- 
half, the ſaid V prays judgment, and that 
the ſaid S. may be barred from having or 
maintaining his aforeſaid action thereof 
againſt him, Sc. (a) And the ſaid M. accord- 
ing to the form of the ſtatute in ſuch caſe 
made, and provided, ſets down and ſhews to 
the court here, the cauſes of demurrer 
| following; to wit, that it doth not appear by 
the feplication aforeſaid, that the ſaid arbi- 
trators made the ſame award, in the preſence 
of two credible witneſſes, on, or before 
the firſt day of January, as they ought to 
have done, according to the form and ef- 
fect of the condition aforeſaid, and that the 
replication aforeſaid, is uncertain, inſuffici- 
ent; and wants form. (5) And the ſaid &. 
_ faith\” that the plea aforeſaid, by him in re- 
ply pleaded, and the matter en contained, 
are ory and ſufficient in law, for the ſaid 
Samuel, to have and maintain the ſaid action 
of him the ſaid Samuel, againſt the ſaid Mil- 
Ham,” which ſaid plea, and the matter there- 
in contained, the ſaid Samuel is ready to ve- 
rify, and prove, as the court ſhall direct; 
and becauſe the aforeſaid Villiam hath not 
anſwered to that plea, ſo pleaded in reply, 
nor hath, in any manner, denied the ſame, 
the ſaid Samuel, prays judgment, and his 


(a Caules of demurrer. ( Joinder in demurrer. 


debt 


I #3 ] 


debt aforeſaid, together with his damages, 
occahoned by the detention of the ſame, to 
be adjudged: to him, Cc. (a) And becauſe the 
juſtices here, will adviſe themſelves, of, and 
upon the premiſes, before they give judg- 
ment thereon, a day is thereupon given, to 
tbe parties aforeſaid, here, until the Mcrrow 
of all Souls, to hear their judgment thereon, 
for that the ſaid juſtices, here, are not yet 
adviſed thereof: At which day, here, come 
as well the ſaid W. as the ſaid S. by their 
attornies aforeſaid, and becauſe the ſaid juſ- 
tices, here, will farther adviſe themſelves, 
of, and upon the premiſes, before they give 
judgment thereon, a day is farther given, to 
the parties aforeſaid, here, until the Octave 
of St. Hilary, to hear their judgment there- 
upon, for that the ſaid juſtices, here, are not 
yet adviſed thereof; at which day, here, 
come as well the ſaid Samuel Rickards, as the 

ſaid /. Mille, by their attornies aforeſaid, 
(%) Whereupon the record, and matters afore- 
| laid, having been ſeen, and by the juſtices 
here, fully underſtood, and all and ſingular 
the premiſes, being examined, and mature de- 
liberation being had thereupon, (c) for that it 
ſeems to the ſaid juſtices, here, that the ſaid 
plea of the ſaid Samuel Rickards, by him in 
reply pleaded, and the matters therein con- 
tained, are not ſufficient in law for him to 
have and maintain the ſaid action of the ſaid 


(4) Continuances. (b) Opinion of the court. (e) Re- 
Plication inſufficient judgment for defendant. 


Samuel, 
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N Sund, Agefbfltbe faid William. (a) There. 


fore it is conſidered that the aforeſaid Samuel, 
take nothing by his writ; but that he, be in 
mercy, for his falſe complaint, and that the 


aforefaid W. go thereof, without a day, Ge. 
(5) And it is farther conſidered, that the afore- 


ſaid . do recover againſt ene aforeſaid &. 
eleven pounds and ſeven ſhillings, for his 
coſts, and charges, by him, about his de- 
fence in this behalf, ſuſtained; 'adi judged, bx 
the court here to the ſaid WW. dat his con- 
fem, according to the form of the ſtatute 
in ſuch caſe made and provided; (e) and "the 
aid W. may have execution thereof, Sc. 
0 Afterwards, to wit, on Medneſday next 


| after fifteen days of Eaſter, in this ſame term, 


before the lord the king, at Weftminfler, comes 
the aforeſaid Samuel Rickards, by P. M. his 


attorney, and ſaith, that in the record and 


proceſs aforeſaid, Ad alſo in the giving -of 


the judgment in the plea aforeſaid, it is ma- 


pifeltly erroneous in this, to wit, that the 


judgment aforeſaid, was given in form afore- 


faid, for the ſaid . Mills, againſt him the 


Aidrefaid Samuel Rickards, whors by the law 


of the land, judgment ſhould have been 
given, for him the ſaid Samuel Rickards; 
againſt the faid W. Mills, and this he is ready 
to verify. (e) And the ſaid Samuel prays the 
writ of our lord the king, to warn the ſaid 
. Mills, to be before the lord the king, to 


hear the record and proceſs aforeſaid, and it 


7 a) DPucerens nibil india, per breve. ( b) Amercement, 
coſts. ( Execution. (4) General errors aſſigned. 
(e) Writ of 2 facias to hear errors. 
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is granted unto: him, by Ah the ſheriff | 
ana is commended, that (hy good and 


lawful men of his bailiwick). he. give notice 
to the aſoreſaid . Milli, that he be before 
the lord the king, from tbe day of Be in 


five, aweeks whereſoe ver he ſhall then be in 


England, to hear the record, and proceſs 
aforeſaid, (if it ſhall have happened, that 1 
the ſame, any error ſhall have ap Bias 


and farther [to do and receive what the court 


of the lord the king en conſider in this be- 
half.] The ſame day is given to the ſaid 


S. Richards, (a) At which day, before the 


lord the king, at Weſtminſter, comes the faid 
Samuel Rickards, by his attorney aforeſaid, 
and the ſheriff returns, that by virtue of the 


writ aforeſaid, to him directed, he had given 
notice to the ſaid V. Mills, that he ſhould ; 
be before the lord the king, at the time 


aforeſaid, in the ſaid writ contained, by John 
Den, and Richard Fen, good, Fc. as by the 
ſame writ: he was commanded, which faid 


V. Mills, according to the warning given. 


him in this behalf, here cometh by Thomas 
Webb his attorney; () Whereupon the ſaid 
Samuel ſaith, that in the record and proceſs 


aforeſaid, and. alſo in the giving of the judg- 


ment aforeſaid, there is manifeſt error alledg- 
ing tha error aforeſaid, by him in the form 
aforeſaid alledged, and prays, that the judg- 
ment aforeſaid, for the error aforeſaid, and 
others in the record and proceſs aforeſaid, 


() Sheriff 's. return, cire feti. (2) Error aſſigned, de 10D. 


being, | 


. 


| 
1 
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| 
| 
| 
| 
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being, may be teverſed, annulled, and held 
| f or, nothing 1 and! that the ſaid Ni may rejdin 


to the errors aforeſaid; and that the court of 
the ſaid lord the king, here, may proceed to 


| the examination, as well, of the record, and 


proceſs aforeſaid, as of the matter aforeſaid, 
above for error aſſigned. (a) And the ſaid . 
ſaith, that neither in the record, nor proceſs 
aforeſaid, nor in the givipg of the judgment 
aforeſaid, in any thing, is error; and he prays 
in like manner, that the court of the ſaid lord 
the king, here, may proceed to the examination, 
as well of the record, and proceſs aforeſaid; 
as of the matters aforeſaid, above for etror 


afſigned. (5) Ard: becauſe the court of the 


Jord the king, here, is not yet adviſed; what 
judgment to give, of, and upon the premiſes; 
a day is therefore given, to the parties afore- 


ſaid, until zhe Morrow of the Holy Trinity, 


before the lord the king, whereſoever he 


' ſhall then be in England, to hear their judg- 


ment of and upon the premiſes, for that 
the court of the lord the king, here,” is not 
yet adviſed thereof: At which day, before 
the lord the king at Veſtminſter, come the 

arties aforeſaid, by their attornies aforefaid'; 
(e) Whereupon, as well the record, and procels 
aforeſaid, and the judgment thereupon given, 
as the matters aforeſaid,” by the faid Samuel 
above for error aſſigned, being ſeen, and by 
the court of the lord the king, here, being 


fully underſtood, and mature deliberation, 


(a) Rejoinder. in nullo ef erra um. {& Continuance. 
(<) Opinion of the court. b 5 
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being 


Pn | 
being thereupon wache Poethhbt drs appears to : 


the courtiof the lord the king, here, that in 


the record, and proceſs aforefaid; and al ſo in 
the giving of the judgment aforeſaid, there, is 
manifeſt error. (2) Therefore it is confidered, 
that the judgment aforeſaid, for the error 
a foreſaid, ee in the record and pro- 


ceſs aforeſaid; be reverſed, annulled, and held 


for nothing: () and that the aforeſaid Saniuel, 
1 againſt the ſaid V. his debt aforeſaid, 

alſo fifty pounds, for his damages, which 
— hath ſuſtained, as well on occaſion of the 
detention of the faid debt, as for his coſts 
and charges which he hath expended, about 


his ſuit in this behalf, to the ſaid Samuel, 


with his conſent, by the court of the lord 


the king here adjudged, (c) ay a A 
N. be een Se 6. 


bl , 
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Proceſs of Rrecution. 


(4) GEORGE the Second, by they rind: wa 
God of Great Britain, France and Ireland, 
king, defender of the faith, and ſo forth; to 
the ſheriff of Oxfordſbire, greeting: We com- 
mand you, that you take V. Mills, late of 
B. in your county, gentleman, if he may be 
found in your bailiwick, and him ſafely keep, 
ſo that you may have his body, before us, in 
three weeks, from the day of the Holy Trinity, 
Whereſoever we ſhall then be in Englens,: to 


(a) lain of the Common Pleas reverſed. (6) 1 
for plaintiff, Colts. ( c) Defendant amerced. ( 4) Writ 
of capias ad ſatisfaciendum. 


cariefy 
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15 atisty Samuel Rit har di, two hundred pdunds 
debt; 2 — the ſaid Samuel Ricard hath 
lately recovered againſt him, in our court, 
before us; and alſo fifty pounds which were 
adjudged in our ſaid court before us, to the 
ſaid Samuel Ricard, for his damages which 
he hath ſuſtained, as well by occaſion of the 
detention of the ſaid debt, as for his coſts 
and charges, which he hath expended, about 
his ſuit: in this behalf, whereof the ſaid /. 
Milli is convicted, as it appears to us of re- 
cord; and have you there, then, this writ, 
Witneſs Sir Thomas Deniſon, vnig ht, at West- 
minſter, the igth day of e ee in che N 0 
| gr of our reign. + 
(a) By virtue of this writ tog directed, 1 
have taken the body of the within named 
W. Mills, which I have ready, before the 
lord the king, at Weſtminſter, at the day with- 
in written, as within it is commanded me. 
(5) GEORGE the Second, by the graceof 
God, of Great Britain, Franc and 3 
king. defender of the faith, and ſo forth; 
the ſheriff of Oxfordſhire, greeting: We com- 
mand you, that of the goods and chattels, 
within your bailiwick, of W. Mills, late of 
B. in your county, gentleman, you cauſe to 
be made two hundred pounds debt, which 
Samuel Richards, lately, in our court, before 
us, at Weſftminfler, hath recovered againſt 


him; and alſo fifty pounds, which were ad- 


judged in our court, before us, to the ſaid 


The ſenior pu ſue judge, there not t being any chief juſtice 
that term. 
(a) Sheriff's return, cepi corpus. (6) Wrat of Feri facias. 


4. 


— for hĩs 3 0 he hath ſuſ- 
taiped, as well by occaſion of the detention 


of his ſaid debt, as for his coſts and charges 


which be hath expended about his ſuit in 
this behalf; whereof the ſaid V. Mill is con- 
victed, as it appears to us of record; and have 
that money before us, in three weeks From the 
day of the Holy Trinity, whereſocver we ſhalt 
then be in England, to render to the ſaid 
Samuel, for his debt and damages aforeſaid; 
and have there, then, this writ. Witneſs 
Sir:-Thomas Deniſon, knight, at Weſtminſter, 
the 19th day of Jan; in the * year of 
our reign. $2 WO daa 

(a) By virtue of this writ, to me direded, 
1 have cauſed to be made of the goods an 
chattels of the within written V. Mills, two 
hundred and fifty pounds, which I habe 
ready, before the lord the king, at  Je/ſtmens! 
Ver, at the day within Weiten as Lam e 
in commanded. 


ke eanſoer of; J. s. Sheri, 


| ; 118511 90 

{a pl Sheri 'r return, Ber feci.. The ſcire facras ines where 
the body is not taken. 

N. B. The fiere facias cannot be ſued forth, after the: body, 

25 taken in execution. ä | 41 i 
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